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.IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8568. 


ELIZABETH BRANNIN SCHNEIDER, Individually and 
as next friend of T. Franklin Schneider, III, Appellant 

vs. 

T. FRANKLIN SCHNEIDER, JR., Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This appeal is from a final judgment of the District Court 
dismissing an action brought by appellant, who was plaintiff 
below, for support and maintenance of the minor child of 
the parties and for moneys alleged to be due under a separa¬ 
tion agreement. The appellee, who is the former husband 
of the appellant, is domiciled in and is a resident of the 
District of Columbia (Appellant’s App. 23). The amount 
alleged to be due under the separation agreement is in ex¬ 
cess of $1,000 (Appellant’s App. 24). 

It is submitted that the District Court had jurisdiction, 
pursuant to District of Columbia Code (1940) Title 11, 
Secs. 306, 325. 



This court has jurisdiction upon appeal to review the 
judgment in question, pursuant to District of Columbia 
Code (1940) Title 17, Sec. 101. 

Statement of Case. 

By her action in the court below appellant sought to re¬ 
quire the appellee, her former husband, to make certain 
payments for maintenance of the minor son of the parties 
which she claimed were due her under a separation agree¬ 
ment, and also sought to invoke the general equity juris¬ 
diction of the court to obtain an order requiring appellee to 
pay such reasonable sums as the court might fix for future 
maintenance and support of said minor. The appellee de¬ 
fended on the ground that he had made payments in the 
amount of $50 per month for the son’s support in strict 
accordance with a Nevada decree of divorce obtained ap¬ 
proximately four years prior to the institution of the action, 
and by which decree he claimed the rights of the parties 
were fixed. 

A considerable time after appellant’s action in the Dis¬ 
trict Court had been calendared, and shortly before it would 
have been reached for trial on the merits, appellee filed a 
motion for summary judgment. This motion was heard 
upon affidavits, and after argument the lower court entered 
an order granting judgment upon the motion in favor of the 
appellee and dismissing appellant’s action. This appeal is 
f rom that final judgment. 

Appellee’s affidavit did not contradict the statements 
made in the affidavit of appellant, and for the purposes of 
the motion in the court below, as well as for this appeal, it 
may be assumed that the statements in appellant’s com¬ 
plaint, and accompanying affidavit, are true. These allega¬ 
tions will be hereafter treated as facts for the purpose of 
this appeal. 



*•> 


Appellant and appellee were married on July 10, 1924, in 
Dallas, Texas. They have one son, T. Franklin Schneider, 
III, who, at the time of the institution of the complaint in 
the District Court, was seventeen years of age. 

In the summer of 1938 Mr. and Mrs. Schneider, both then 
residing in appellee’s home in the District of Columbia, 
entered into a written separation agreement under which 
they agreed to live separate and apart, and which agree¬ 
ment contained the following provisions with respect to the 
custody and support of T. Franklin Schneider, III: 

“3. The parties agree that the custody of their son 
Franklin shall abide in eacli equally, always having in 
mind the welfare and best interests, of their son. That 
the actual presence of said offspring shall be agreeably 
arranged to accommodate each of the parties, it being 
the desire of both, that so far as possible, that said 
child shall spend one half of his time with his mother 
and the other half with his father. 

“4. The said T. Franklin Schneider Jr., agrees to 
provide clothing and all other necessaries for his son, 
including medical care, educational expenses and trav¬ 
eling outlays, the only exception being that when their 
said son is with his mother the latter shall provide 
him food.” (Appellant’s App. 32). 

The above separation agreement also contained a cove¬ 
nant on the part of Mrs. Schneider, the appellant, to pro¬ 
ceed at the earliest possible date to Reno, Nevada, and to 
enter proceedings against the appellee ‘‘looking to an ab¬ 
solute divorce between the parties.” The appellee agreed 
to “appear in said proceedings in proper person or by at¬ 
torney and not to contest said proceedings,” and also 
agreed “to pay all court costs and attorney’s fees in con¬ 
nection with said suit” and traveling expenses of appel¬ 
lant, etc. (Appellant’s App. 33). The agreement, which 
was dated June 16, 1938, also contained a provision that 
the appellant agreed to quit the home of the appellee which 
was in the District of Columbia, on or before the 1st day 
of July, 1938 (Appellant’s App. 33). 
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According to affidavit of appellant (Appellant’s App. 
36-38) she entered into this separation agreement “upon 
the request of the defendant (appellee) and Henry F. 
Woodard, his attorney.” Appellant had no attorney at the 
time the separation agreement was entered into and relied 
upon representations made to her by her husband and by 
his said attorney that the agreement was proper and legal. 
Pursuant to their advice and request, and in reliance there¬ 
on appellant thereupon went to Reno, Nevada, where she 
resided in a home selected by her husband’s attorney. Her 
husband’s attorney had also selected and engaged coun¬ 
sel in Reno to handle the divorce proceedings for Mrs. 
Schneider, had fixed his fee, had made a payment on account 
thereof, had authorized said counsel to draft the necessary 
papers in the divorce proceedings, and had given him de¬ 
tailed instructions as to the conduct of the proceedings and 
the provisions to be embodied in the divorce decree, all prior 
to Mrs. Schneider’s arrival in Reno. 

In his first instructions to counsel in Reno, Mr. Woodard, 
attorney for Mr. Schneider, said: 

“As to son, T. Franklin Schneider, 2nd., time to be 
shared equally, the defendant, T. Franklin Schneider, 
Jr., to pay all expenses, including costs of education, 
clothing and necessaries, but not for food when stop¬ 
ping with his mother.” (Appellant's App. 39). 

Later Mr. Woodard wrote Reno counsel again as fol¬ 
lows : 

“Since writing * # * I have had a talk with Mr. 
Schneider. As to the custody of the child it is all right 
to have the decree specify that Mrs. Schneider is to 
have the custody of young Franklin, with a provision 
that he shall spend Saturdays and Sundays and all 
public holidays with his father. The parties may ar¬ 
range as between themselves so as to accommodate 
each other, but that may not be put in the decree. Let 
the decree provide $50.00 a month for the support of 
the child. There will be no difficulty about this but I 
will suggest to Mrs. Schneider to keep an accurate ac¬ 
count of her disbursements on the Son’s account. I 


think that you now have all necessary data so that you 
may push the matter to a conclusion. * # *” (Appel¬ 
lant’s App. 40, 41). 

In reliance upon the separation agreement and upon these 
representations by her husband’s attorney, Mrs. Schneider 
authorized the counsel whom he had selected to institute and 
prosecute a divorce suit in her behalf in Reno, Nevada, and 
a final decree of divorce was entered in Reno on August 13, 
1938 (Appellant’s App. p. 34). In accordance with the in¬ 
structions from Mr. Schneider’s attorney, the decree con¬ 
tained the following provision with respect to the custody 
and maintenance of the child: 

“ * * * that the custody of the child, the issue of the 
marriage, to-wit, T. Franklin Schneider, III, be, and 
the same is hereby awarded to the plaintiff, with the 
right in defendant to have said child in his custody 
Saturdays and Sundays of each week, and on public 
holidays, and that defendant pay to plaintiff on the first 
day of each and every month hereafter the sum of 
Fifty ($50.00) Dollars for the support and maintenance 
of said child.” (Appellant’s App. 35). 

The Nevada decree also provided, in accordance with the 
separation agreement between the parties and instructions 
from Mr. Woodard, that Mr. Schneider should pay to ap¬ 
pellant as permanent alimony the sum of $400 per month. 
The alimony is not in issue on this appeal. 

At all times since the first of September, 1938, Mrs. 

Schneider has actually had exclusive custodv and the re- 

* • 

sponsibilitv of maintenance of T. Franklin Schneider, III, 
and Mr. Schneider has not sought or assumed any respon¬ 
sibility for his custody at any time whatsoever (Appellant’s 
App 3). Mr. Schneider, who is a millionaire (Appellant’s 
App. 38), has paid $50 per month toward the cost of main¬ 
tenance of T. Franklin Schneider, III, but has not otherwise 
borne any of the expenses of his support (Appellant’s App. 
37). 

Mrs. Schneider now lives in Westmoreland Hills, Mary¬ 
land, a suburb of the District of Columbia (Appellant’s 
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App. 1). The present residence and permanent domicil of 
Mr. Schneider is the District of Columbia (Appellant’s 
App. 23). Mrs. Schneider averred, in her affidavit in oppo¬ 
sition to the motion for summary judgment, that since the 
entry of the aforesaid Nevada decree of divorce, the circum¬ 
stances relating to the care and needs of T. Franklin 
Schneider, III, have substantially changed; that by reason 
of his increased age and increased demands upon him, hav¬ 
ing in mind his father’s circumstances in life, larger and 
additional sums are required for his maintenance and sup¬ 
port; that the cost of his education and his medical ex¬ 
penses have increased and that other circumstances respect¬ 
ing his maintenance have been changed, as more fully shown 
in certain exhibits attached to the complaint and supple¬ 
mental complaint (Appellant’s App. 37, 38). The exhibits 
referred to are detailed statements of expenses incurred 
by T. Franklin Schneider, III, which appellant claims are 
chargeable to Mr. Schneider, for the period from Septem¬ 
ber, 1938, through February, 1943. These expenses amount¬ 
ed in all to $4,845.85. Appellee has paid on account of said 
expenses, in installments of $50.00 per month, the sum of 
$2,650.00, leaving a balance advanced by Mrs. Schneider, 
for which she and her son seek to hold Mr. Schneider ac¬ 
countable, in the amount of $2,195.85 (Appellant’s App. 24). 

In addition to seeking judgment against appellee for the 
above mentioned sum, with interest, appellant, as has been 
stated, asked the District Court to enter a general order 
against Mr. Schneider for future maintenance and support 
of the child in such amount as the court might find proper. 

Appellant’s claims were denied by the District Court 
without a trial on the merits by virtue of its order dismiss¬ 
ing the complaint on appellee’s motion for summary judg¬ 
ment. 


I 


Statute Involved. 

There may be involved on this appeal Title 16, Sec. 413 of 
the District of Columbia Code (1940), which statute is as 
follows: 

“Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children, if any, although able 
so to do, the court, on application of the wife, may de¬ 
cree that he shall pay her, periodically, such sums as 
would be allowed to her as permanent alimony in case 
of divorce for the maintenance of herself and the minor 
children committed to her care by the court, and the 
payment thereof may be enforced in the same manner 
as directed in regard to such permanent alimony.” 

Statement of Points. 

1. The District Court has authority under its general 
equity jurisdiction to grant maintenance and support of 
the minor child of the parties in this action. 

2. The right of the District Court to grant maintenance 
for a minor is not affected by the prior divorce of the par¬ 
ties in Nevada when the father is within the jurisdiction 
of the District Court. 

3. The action should properly have been allowed as one 
brought by the minor for “necessaries,” acting through 
his mother as next friend. 

4. Invalidity of the separation agreement as between 
the parties does not preclude its being recognized with re¬ 
spect to the rights of the minor child. 

5. The Nevada decree dealing with the support of the 
minor should not have precluded the District Court from 
taking into consideration changed circumstances and con¬ 
ditions since the date of the entry of the decree, and de¬ 
termination of their existence or non-existence could only be 
properly made by the court after a hearing of the case on 
its merits. 
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6. If the separation agreement referred to in the plead¬ 
ings is void as against public policy, then the divorce de¬ 
cree which was procured in reliance upon said collusive 
agreement cannot be set up as a bar to this action. 

Summary of Argument. 

1. The District Court has authority under its general 
equity powers to enter an order for the maintenance and 
support of the jhinor child of the parties to this action, 
the father being within the jurisdiction of the court. This 
right is not affected by any prior divorce of the parties, but 
is based upon the inherent duty of a court to protect minor 
children, whenever and wherever possible. 

2. The fact that the Nevada decree of divorce contains 
specific provision with respect to maintenance of the child 
did not affect the jurisdiction of the District Court, but at 
most should have been considered as having an evidential 
bearing; and the District Court, by trial on the merits, 
should have inquired into the alleged changed circumstances 
of the parties. 

3. The separation agreement, though collusive insofar 
as the parties themselves are concerned, should be recog¬ 
nized with respect to the rights of their minor child as a 
third party beneficiary thereunder, and this action was 
properly brought on behalf of the minor child by his mother 
as “next friend” to enforce the child’s rights under said 
separation agreement and his father’s liability for “neces¬ 
saries” bought by the mother for the child. 

4. If the separation agreement referred to in the plead¬ 
ings is void as against public policy then the divorce decree, 
which was procured in reliance upon such collusive agree¬ 
ment, cannot be set up as a bar to this action. The husband 
is estopped to use the collusive decree as a sword to de¬ 
stroy the obligations which he had theretofore voluntarily 
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assumed, and which are imposed upon him by law. In the 
absence of such divorce the husband is liable for support 
of his son under the maintenance statute of the District of 
Columbia (Title 16, Sec. 415, District of Columbia Code 
1940). 

ARGUMENT. 

I. 

This action is maintainable under the general equity 
powers of the court to enter orders for the support of 
minor children. 

Since the decision of Chief Justice Alvev in the leading 
case of Tolman v. Tolman, 1 App. D. C. 299 (1893), it has 
been the settled law of the District of Columbia that the 
District Court has jurisdiction, under its general equity 
powers, and independently of statute, to grant maintenance 
and support for a wife and minor children. 

See: 

Lesh v. Lesh, 21 App. D. C. 475. 

Rhodes v. Rhodes, 36 App. D. C. 261. 

Howard v. Howard, 72 App. D. C. 145. 

Nor is the right of the court to grant such maintenance 
affected by any prior divorce of the parties, where the 
father is within the jurisdiction of the court. 

Wcdderburn v. Wedderburn, 46 App. D. C. 149 
(1917). 

The enactment of the District of Columbia maintenance 
statute (Title 16, Sec. 415, District of Columbia Code, 
1940) did not operate as a limitation upon the general 
equity power of the District Court above referred to (Lesh 
v. Lesh, supra; Rapeer v. Colpoys, 66 App. D. C. 316; 85 F. 
(2d) 715). Nor does said section operate as a limitation 
upon the general equity power of the District Court to 
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issue a maintenance order against a divorced father for the 
support of his children, except when it is sought to enforce 
such order by contempt proceedings (Rapecr v. Colpoys, 
supra). 

As was said in Wedderbum v. W edderburn, supra , the 
plaintiff 

“is merely undertaking, as the next friend of the 
child, to invoke the aid of a court of equity in an effort 
to compel the father to fulfill an obligation which the 
law imposes upon him. * * * 

“* * * No good reason is perceived why a court of 
equity having jurisdiction of the parties and the gen¬ 
eral subject matter should not afford complete relief. 
Unless such authoritv is exercised bv the Chancellor 

w •> 

the only way in which the obligations of the father to¬ 
ward his child may be enforced will be by a suit at law, 
where the rules are rigid and inflexible, where little 
consideration may be given to the surrounding cir¬ 
cumstances of the parties, and where necessarily one 
suit must follow another.” 

The domicil of the defendant father in the District of Co¬ 
lumbia is sufficient to give the court jurisdiction over the 
subject matter, for, as was said in Yarborough v. Yarbor¬ 
ough, 290 U. S. 202, 211, 78 L. Ed. 269, 276, “the character 
and extent of the father’s obligations, and the status of the 
minor, are determined ordinarily not by the place of the 
minor’s residence but by the law of the father’s domicil.” 

See also Goodman v. Goodman, 15 N. J. Misc. 716, 
194 A. 866 (1937). 

It is submitted that the lower court erred in failing to 
consider this application for maintenance and support of 
the minor child of the parties under its general powers as 
a court of chancery. 

II. 

The Nevada divorce decree is not res judicata of the 
issues in this case. 

In argument before the District Court counsel for ap¬ 
pellee successfully contended that the rights of the minor 
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child of the parties involved in this action had been fixed 
by the divorce decree entered by the Nevada court; that in 
the absence of changed circumstances the District Court 
had no jurisdiction to modify the provisions of that decree 
with respect to the minor; and that the so-called “changed 
circumstances” alleged in the pleadings in this action were 
not sufficient to give this court jurisdiction. In support 
of this argument appellee cited, among other authorities, 
the cases of Yarborough v. Yarborough, supra , and Roscn- 
bergcr v. Roscnberger, 68 App. D. C. 221, 95 F. (2d) 349. 

In Yarborough v. Yarborough, the Supreme Court of the 
United States held (with the present Chief Justice Stone 
and Judge Cardoza dissenting) that full faith and credit 
must be given in South Carolina to a divorce decree enter¬ 
ed in the State of Georgia and to the provisions in that de¬ 
cree made for the maintenance of an infant child. The evi¬ 
dence in that case disclosed that Mr. and Mrs. Yarborough 
and their infant daughter were domiciled in the State of 
Georgia; that in 1927 the wife left her husband, took up her 
residence in the State of North Carolina and was joined 
there by the child; that later the husband sued the wife in 
Georgia for a divorce, in which suit he was successful. By 
agreement between the parties, which was incorporated in 
the decree, provision was made for the support of the child, 
who was then living with her mother in South Carolina, and 
custodv thereof was awarded to the mother. 

The prevailing opinion conceded that because of the fact 
that the child had become a resident of South Carolina that 
State “acquired the jurisdiction to determine her status and 
the incidents of that status.” The court said: 

“Upon residents of that State it could impose duties 
for her benefit. Doubtless it might have imposed upon 
her grandfather, who was a resident there, a duty to 
support Sadie (the child) but the mere fact of Sadie’s 
residence in South Carolina does not give that State 
the power to impose such a duty upon the father who 
is not a resident and who long has been domiciled in 
Georgia.” 
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It will be noted that the concluding paragraph in the pre¬ 
vailing opinion in the Yarborough case reads: 

“We need not consider whether South Carolina 
would have power to require the father, if he were dom¬ 
iciled there , to make further provision for the support, 
maintenance or education of his daughter.*’ (Italics 
supplied). 

It will be noted therefore that the question as to whether 
or not the full faith and credit clause in the Constitution 
would preclude the District of Columbia court from requir¬ 
ing a District of Columbia father adequately to support his 
minor child, despite the provisions of a prior Nevada de¬ 
cree, was not passed upon by the United States Supreme 
Court. 

In the dissenting opinion by Mr. Justice Stone he vigor¬ 
ously attacked the view of the majority of the court that the 
decision of the Georgia court was res judicata in the South 
Carolina proceedings, and Justice Stone adopted the line of 
reasoning, later followed by Judge Arnold of this court in 

the very recent case of Cool: v. Cook ,... U. S. App. D. C_, 

135 F. (2) 945, 71 W. L. R. 940. Justice Stone called at¬ 
tention to the solicitude of each state for the maintenance 
and support of children domiciled within it and the fact 
that the states imposed this duty of maintenance “primarily 
upon the parents, according to the needs of the child and 
their ability to meet those needs.’’ This is usually accom¬ 
plished, said Justice Stone, 

“By suit brought directly by some public officer, by 
the child, by guardian or next friend, or by the mother 
against the father for maintenance and support. The 
measure of the duty is the needs of the child and the 
ability of the parent to meet those needs at the very 
time when performance of the duty is invoked. Hence 
it is no answer in such a suit that at some earlier time 
provision was made for the child which is no longer 
available or suitable because of his greater needs, or 
because of the increased financial ability of the parents 
to provide for them or that the child may be maintained 
from other sources.” 
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In Cook v. Cook, supra, a mother had kept her children 
in her custody in the District of Columbia in violation of a 
recent order of the New York court awarding their custody 
to their grandfather. The grandfather brought habeas 
corpus proceedings in the District Court and the lower 
court, upon hearing, awarded the children to the grand¬ 
father on the basis that the New York decision was res 
judicata . 

Judge Arnold, in this court’s opinion, referred to the 
recent decision of Boone v.. Boone, 76 U. S. App. D. C. 399, 
132 F. (2d) 14, 71 W. L. R. 160, as pointing out “that a 
former decree of custody does not have the effect of res 
judicata , but only evidential bearing upon the ultimate 
question of welfare.” 

As Judge Arnold pointed out, it had become customary to 
speak of the doctrine of res judicata as being applicable to 
a former decree of custody rendered by a court of another 
jurisdiction, unless there were sufficient change in cir¬ 
cumstances to require the trial court in the new action to 
exercise its independent judgment as to what would best 
promote the welfare of the child. (See, for example, Bosen- 
berger v. Bosenberger, supra). 

The opinion in Cook v. Cook, supra, then goes on to say: 

“A custodial order is conclusive as to all matters 
prior to its promulgation. But the doctrine of res judi¬ 
cata cannot settle the question of a child’s welfare for 
all time to come; it cannot prevent a court at a subse¬ 
quent time from determining what is best for the chil¬ 
dren at that time. The usual way of expressing this 
rule is to say that ‘circumstances have changed’ when 
the order is no longer in the children’s interest. But 
the phrase ‘change of circumstances’ should not be 
mechanically construed. The children’s happiness, 
their psychological adjustment, their own wishes, are 
as much entitled to consideration as changes in mate¬ 
rial environment. As was said in Boone v. Boone, the 
trial court should constantly keep in mind the ultimate 
question, which is ‘whether the toelfare of the children 
now requires a change of the custody previously pro¬ 
vided by the court of their domicile.’ 

• * * • # 
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‘ ‘ The children are now in the District of Columbia 
and the court here not only has jurisdiction but owes 
the duty to protect them and do the thing which appears 
to be best for them without regard to anything any 
other court has previously done.” (Italics by the 
court). 

It will be noted in Cook v. Cook, supra, that the “changed 
circumstances,” which incidentally were brought about by 
the mother in violation of the order of the New York Court 
were no more or less striking than the alleged circumstances 
in the case at bar. In the Cook case this court held it to be 
a sufficient change of circumstance to require the trial court 
to exercise its independent judgment that (1) the children 
had become accustomed to their mother’s home which was 
adequate; (2) that they were established in Washington 
schools; and (3) that they did not wish to go back to New 
York. 

In the case at bar it will be noted that T. Franklin Schnei¬ 
der, III, minor son of the parties, was thirteen years of age 
at the time the Nevada decree was entered, but was seven¬ 
teen years of age at the time this action was filed in the 
District of Columbia. His expenses had increased propor¬ 
tionately, which, of course, is a normal result of the pass¬ 
ing years. His father is a millionaire (Appellant’s App. 
38). It had been contemplated by the parties that the 
father would assume the expense of maintenance of the 
child for at least half of the time (see separation agree¬ 
ment, Appellant’s App. 32) whereas, as a matter of fact, 
the father had not sought or obtained the custody of his 
son ht any time since the date of the divorce decree. The 
situation presented to the District of Columbia court is that 
of a millionaire father, amply able to furnish his maturing 
son with support and maintenance commensurate with his 
financial station in life, but taking no interest in his custody 
or well being, save only the interest forced upon him by a 
Nevada decree of five years ago to the effect that he 
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should contribute $50.00 a month toward such support. 
Under such circumstances it is submitted that the follow¬ 
ing language of Judge Arnold in the Cook case, slightly 
paraphrased, is applicable here: 

“It can hardly be claimed that an examination of the 
present welfare of the [son] in the light of new facts 
relating to Lhis] happiness and adjustment, is a retrial 
of an old issue. Of course such examinations are sub¬ 
ject to abuses, but we have enough confidence in our 
courts to assume that if the ultimate question—the 
[son’s] welfare—is kept in mind, their action will be 
for the most part intelligent and helpful.” 

In the case of Mallina v. Mcdlina, 4 N. Y. Sup. 2d 27, 177 
Misc. 343 (1938) an action had been filed by a divorced wife 
in circumstances very similar to those of the case at bar. 
Prior to the divorce, which had been obtained by the wife 
in Nevada, the husband and wife had both been residing 
with their minor child in the State of New York, and after 
the divorce the father continued to reside in the state. By 
the terms of the Nevada divorce decree the mother was 
given custody of the child and the father was required to 
contribute $50 monthly to the child’s support until she 
reached her majority. The father obeyed the provisions 
of the Nevada decree and made the monthly contributions 
provided therein. 

Two years after the decree was rendered the mother filed 
her petition in New York State alleging that the father 
“has refused and neglected to provide fair and reasonable 
support for his child according to his means and earning 
capacity since the 2nd day of March, 1938” and asked for 
a court order requiring him to support the child in such 
manner as might be fair and reasonable. The father con¬ 
tended, as does the appellee here, that the court “has no 
jurisdiction to make other provision for the support of the 
child than is encompassed in the decree of the Nevada 
court.” In an opinion by Chief Justice Panken the New 
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York court discusses at length the case of Yarborough v. 
Yarborough, supra, and distinguishes it on the ground that 
the domicil of the father was not in Nevada at the time the 
divorce decree was entered, nor was that of the minor child, 
who, until custody had been awarded by the court to the 
mother, continued to keep his father’s domicil. This dom¬ 
icil was not changed, the court said, by submission on the 
part of the father to the jurisdiction of the Nevada court. 

Judge Panken thereupon proceeded to hold that the Do¬ 
mestic Relations court of New York City had jurisdiction 
of the proceedings and in considering the question of the 
possible inadequacies of the Nevada allowance said: 

“The provision made under the Nevada decree might 
have been ample for the support of the child in that 
sitate at the time it was entered and mayhap in accord 
with the ability at that time of the parent. The child 
has now grown some. It is living in the city of New 
York. The financial ability of the parent may have im¬ 
proved. The cost of living in New York may be great¬ 
er.” 

“The contribution by the father,” continued the court, 
“is to be on the basis of the duty and the present need of 
the child and the ability of the parent to provide for it.” 

A similar situation also existed in the New Jersey case 
of Goodman v. Goodman, supra. In that case a wife ob¬ 
tained a New York divorce, the decree providing that the 
husband should pay her $15.00 per week (later reduced to 
$7.00 per week) for the support of their minor son. After 
the divorce the wife and son continued to reside in New 
York but the husband moved to New Jersey. She there¬ 
after filed, in New Jersey, a new suit against him for main¬ 
tenance and support of their minor son, and the father de¬ 
fended on the ground, among others, that the New York 
court had jurisdiction over the subject matter and its de¬ 
cree was binding. The New Jersey court disagreed with 
the husband’s position and held that it had jurisdiction to 
make an award against a father living in New Jersey for 
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support of his son who lived outside the state, independent¬ 
ly of the provisions of the New York divorce decree. The 
court said: 

“The common-law obligation of a man to support 
his wife follows him wherever he goes, and if he comes 
to New Jersey he is liable also for the support of his 
children under our statutory provisions. If this court 
secures jurisdiction over his person, or seizes his 
property located in this state, it may enforce both of 
these obligations against his person or his property 
as the case may be, whether wife or children be domi¬ 
ciled in New Jersey or elsewhere. * * * These obli¬ 
gations, as such, persist independently of any order or 
decree fixing their measure, just as they exist inde¬ 
pendently of a contract. They do not merge into such 
an order or decree so as to lose their identity as pri¬ 
mary obligations, in the sense that a debt becomes 
merged into a judgment. Because of the continuing 
nature of the obligations, orders and decrees for their 
liquidation and enforcement are of but temporary ap¬ 
plication. They do not create or even modify the obli¬ 
gations, but merely have to do with their enforcement.” 
(Cases cited.) 

“The petition filed in this cause alleges facts suffi¬ 
cient to show a change of circumstances of the parties 
since the time of the entry of the New York decree. If 
the decree had any res judicata effect with respect to 
the amount of the award, such effect did not survive a 
substantial change in the circumstances of the parties 
after its entry, so that the petitioner is not foreclosed 
in her action under the doctrines of res judicata or 
election of remedies. (Citing cases.) Nor does the fact 
that the defendant may presently be complying with 
the New York order of November 1934, operate to pre¬ 
vent the vesting of concurrent jurisdiction in this 
court to make an award, greater than that originally 
fixed if present circumstances require it.” 
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in. 


The minor son of the parties, acting through his mother 
as next friend, is entitled to maintain this action, both un¬ 
der the separation agreement and by virtue of his father’s 
liability for “necessaries”. 

The separation agreement involved in this action shows 
on its face that it was made with intent to promote or fa¬ 
cilitate the procurement of a divorce and counsel for ap¬ 
pellant admit that the agreement was therefore collusive 
and void insofar as the rights of the parties themselves are 
concerned. 

Cronan v. Cronan, 46 App. D. C. 343 (1917). 

But T. Franklin Schneider, III, minor son of the par¬ 
ties, was not a party to the agreement and did not partici¬ 
pate in any fraud or collusion. The agreement was in part 
for his benefit, and with respect to it he stands in the po¬ 
sition of a third party beneficiary. 

As was said by the Supreme Court of the United States 
in Dunbar v. Dunbar , 190 U. S. 340, 352; 47 L. Ed. 1084, 
1093: 

“On this branch of the contract, it is for the purpose 
of supporting his * * * minor children, and he (the fath- 
ier) simply makes her (the mother) his agent for that 
purpose.” 

A minor’s rights are of course not dependent upon or 
limited by an agreement between his parents. He is a ward 
of the court and entitled to its protection. These rights of 
the minor should not be abridged by reason of any infirmity 
in the agreement between Mr. and Mrs. Schneider respect¬ 
ing their own affairs. The agreement is enforceable as a 
contract for his benefit, to the extent of the minor's rights 
thereunder, although his rights are not necessarily limited 
by the agreement. 
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See: 

Re Y oungerman, 136 la. 488, 114 X. W. 7. 

In the District of Columbia it is proper for a suit of this 
character to be brought in the name of the minor, acting 
through the mother as next friend. 

See: 

Wedderburn v. Wedderburn, supra, 

Rapeer v. Colpoys, supra, 

Rosenberger v. Rosenberger, supra. 

In the recent case of Welcli v. Welch, 25 X. Y. S. 2d 838, 
261 App. Div. 371 (1941) a wife sued her husband to re¬ 
cover $3,972.00 alleged to have been expended by her for 
the support of the minor children of the parties, following 
their separation. In arriving at this amount she gave 
credit to the husband for the sum of $80.00 per month which 
the husband, following his arrest and conviction under a 
non-support statute, had been ordered to pay for the sup¬ 
port of the children. The husband defended on the ground 
that he had complied with this court order, but the court 
held that such order was no defense to the new suit. The 
court said: 

“The burden was on the defendant to establish that 
the $80.00 per month was either ample for the support 
of the children or was all that he could reasonablv af- 
ford to pay. * * * He failed to establish either propo¬ 
sition. The payment of $80.00 per month was some 
evidence of what the defendant had done in the dis¬ 
charge of his duty to support his children (cases cit¬ 
ed). The plaintiff was not bound to expend her own 
money for the support of the infant children in this 
case. * * * If the plaintiff gratuitously expended 
her own money she could not recover. * * * The evi¬ 
dence is to the contrary. The action is. brought in 
reality for the benefit of the infant children. ” 

It will be noted that in the case at bar the appellant did 
not gratuitously expend her own money for the support 
of her son but made the expenditures in reliance upon the 
separation agreement between the parties and the repre- 
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sentations made to her by appellee’s former attorney in 
which he requested her to keep an account of her disburse- 
ments'for the son’s benefit (Appellant’s App. 40, 41). As 
the New York court said, the action is brought in reality 
for the benefit of the minor son, who sues in the District 
of Columbia, as we have seen, by his mother as next friend. 

IV. 

The appellee is estopped in this case to set up the Nevada 
decree as a bar to appellant's action for maintenance. 

As we have stated, the appellee contended that the Dis¬ 
trict court was without authority to consider this action for 
maintenance of the minor child of the parties because 
of the Nevada divorce decree; he denied the general equity 
power of this court to grant such maintenance and said 
that such relief might only be granted under the mainte¬ 
nance statute in the District of Columbia (Title 16, Sec. 
415, Code 1940). He further maintained that under the 
authority of Rapeer v. Colpoys, supra , this maintenance 
statute is not applicable to suits brought by a former wife 
against her divorced husband. 

The appellee’s denial of the general equity powers of this 
court, independent of statute, has been answered in the 
first section of the argument of this brief. 

It is submitted, however, that in this case appellee can¬ 
not be heard to set up as a bar to an action for his minor 
son a divorce decree in Nevada which on the record must 
be considered as collusive and a fraud on the Nevada court. 
Appellee has maintained that the separation agreement 
between the parties is void and unenforceable because it 
was an agreement to obtain a divorce. (Cronan v. Crormn , 
supra). But if the separation agreement be collusive and 
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fraudulent, then the divorce obtained by appellant in re¬ 
liance upon said separation agreement was equally col¬ 
lusive and fraudulent, and appellant’s residence in the 
State of Nevada was not bona fide or sufficient to give jur¬ 
isdiction to the courts of that State. The record shows 
that the entire divorce proceedings were carried forward 
by appellant against appellee at his suggestion and request, 
and in reliance upon the separation agreement and repre¬ 
sentations made to the appellant by her husband’s own at¬ 
torney. If it be against public policy for appellant under 
such circumstances to enforce the separation agreement 
against the appellee, then it is equally against public pol¬ 
icy to permit the appellee to set up the collusive divorce 
proceedings in Nevada as a bar to a maintenance action 
brought in behalf of their minor son. In other words, if 
for the purposes of this case the separation agreement is 
considered void, then the divorce decree respecting the 
subject matter of these proceedings would also be consid¬ 
ered as a fraud upon the Nevada court and void. The re¬ 
cent case of Williams v. North Carolina , 317 U. S. 287, 87 
L. ed. 189, does not require the recognition of a divorce 
decree which was procured by a fraud upon the domiciliary 
court as to bona fides of plaintiff’s residence. Under ap¬ 
pellee’s own theory, therefore, the court should consider 
this case as a de novo action by appellant for maintenance 
of the minor child of the parties, unhampered by any di¬ 
vorce decree, pursuant to Title 16, Sec. 415 of the District 
of Columbia Code (1940). Stated differently, a father 
should not be permitted to set up a collusive and fraudulent 
divorce in bar of the rights of his minor child and pre¬ 
vent such child, acting through the mother, from invoking 
the maintenance statute of the District of Columbia for the 
child’s benefit. 
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Conclusion. 

For the foregoing reasons it is submitted that the lower 
court erred in granting appellee’s motion for summary 
judgment; that the complaint with the affidavits submitted 
to the court, stated a cause of action on which plaintiff was 
entitled to a trial on the merits; and that therefore the 
judgment of the lower court should be reversed and the 
action remanded for trial. 

Respectfully submitted, 

! EDMUND D. CAMPBELL, 

Southern Building, 

Washington, D. C., 

Attorney for Appellant. 

Douglas, Obear & Campbell, 

Of Counsel. 
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APPENDIX. 

Case No. 8568. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia 


Elizabeth Brannin Schneider, In¬ 
dividually and as next friend of T. 
Franklin Schneider, III, a minor, 
123 Albemarle Street, Westmore¬ 
land Hills, Md., 

Plaintiff , 
vs. 

T. Franklin Schneider, Jr., 5131 
Broad Branch Road, Washing¬ 
ton, D. C., 

Defendant . 


Civil Action No. 
14.903 

Filed Mar 9 1942 


Complaint for Moneys Due Under Contract and for 
General Support and Maintenance of Minor Child. 

1. Jurisdiction is invoked under Title 11, Section 30*, 
and Title 16, Section 301 of the 1940 Code of the District 
of Columbia. Plaintiff is a resident of the State of Mary¬ 
land. The defendant has been absent from the District 
of Columbia for at least six months. The amount of the 
claim herein involved exceeds the sum of $1,000, exclusive 
of interest and costs. 

2. Plaintiff and defendant were married on July 10, 
1924, in Dallas, Texas; and on April 7, 1925, there was 
born of said marriage to plaintiff and defendant a son, 
T. Franklin Schneider, III, -who is now living with and is 
in the custody of plaintiff. 
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3. On June 16, 1938, plaintiff and defendant entered 
into a written separation agreement wherein and whereby 
they agreed to live separate and apart, and which agree¬ 
ment contained the following provisions with respect to the 
custody and support of T. Franklin Schneider, III : 

2 “3. The parties agree that the custody of their 

Son Franklin shall abide in each equally, always 
saving in mind the welfare and best interests, of 
their Son. That the actual presence of said off¬ 
spring shall be agreeably arranged to accommodate 
each of the parties, it being the desire of both, that 
so far as possible, that said child shall spend one 
»half of his time with his mother and the other half 
with his father. 

“4. The said T. Franklin Schneider Jr. agrees to 
provide clothing and all other necessaries for his Son, 
including medical care, educational expenses and 
traveling outlays, the only exception being that when 
their said son is with his mother the latter shall pro¬ 
vide him food.” 

4. Thereafter on August 15, 1938, the District Court 

of the First Judicial District of the State of Nevada, 

awarded the plaintiff a decree of absolute divorce from 

defendant and awarded plaintiff custody of T. Franklin 

Schneider, III, “with the right in defendant to have the 

said child in his eustodv Saturdavs and Sundavs of each 

• • • 

week, and on public holidays.” By the terms of said decree 
the defendant was ordered to pay to the plaintiff $50.00 a 
month for the support and maintenance of said child, but 
it was agreed between plaintiff and defendant at the time 
said decree was entered that the defendant would never¬ 
theless be bound bv the provisions of the aforesaid settle¬ 
ment agreement between the parties with respect to the 
support and maintenance of said child. 

5. Since the first day of September, 1938, plaintiff has 
had the exclusive actual custody and maintenance of said 



T. Franklin Schneider, 111, and the defendant has not 
sought or assumed any responsibility for the custody of 
said T. Franklin Schneider, III, at any time whatsoever. 

6. During the period from September 1, 1938, to date, 
plaintiff has incurred certain expenses in connection with 
the support of said T. Franklin Schneider, III, chargeable 

to said defendant under said separation agreement 
3 in the amount of $3712.49 as more particularly set 
forth in the statement of said account annexed here¬ 
to as Exhibit “A”. During said period the defendant had 
paid to the plaintiff the sum of $2,000.00 for the support 
and maintenance of said child, but has failed and refused to 
pay any additional sums therefor, despite repeated requests 
on the part of the plaintiff for said payments, and there is 
now due and owing to the plaintiff from the defendant on 
account of his aforesaid agreement for the support and 
maintenance of said T. Franklin Schneider, III, the sum of 
$1,712.49, with interest as set forth in said statement of 
account annexed hereto as Exhibit “A”. 

7. Plaintiff avers that the defendant is a man of great 
wealth and has substantial real properties and other assets 
in the district of Columbia. 

8. Plaintiff avers that the aforesaid sums set forth in 
the account annexed hereto as Exhibit “A”, which she has 
expended on behalf of T. Franklin Schneider, ITT, are rea¬ 
sonable and modest and are substantially below the amount 
which the defendant’s financial circumstances would war¬ 
rant having expended on behalf of the maintenance and 
custodv of the defendant’s son, and that in fact a man of 
defendant’s financial circumstances should be required to 
expend a substantially larger portion of his income for the 
support and education of a son of the age of T. Franklin 
Schneider, III. 

9. Plaintiff avers that in addition to her rights against 
the defendant under this agreement, she is entitled as 
mother and next friend of T. Franklin Schneider, III, to 
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invoke the aid of this court under its general equity juris¬ 
diction in order to require the payment from the defend¬ 
ant of such amounts as the court shall find reasonable un¬ 
der circumstances for the support and maintenance of T. 
Franklin Schneider, III. 

4 1 10. The defendant since September 1, 1940, has 

been absent from the District of Columbia, and is 
at present on duty as an officer in the United States Navy 
near Cristobal, Canal Zone. 

WHEREFORE plaintiff prays: 

1. That she may have judgment against the defendant 
for the sum of $1,712.49, with interest and costs. 

2. That if the court deems it necessary for the protec¬ 
tion of the rights of the minor, T. Franklin Schneider, III, 
a guardian ad litem be appointed to represent said infant 
herein. 

3. That this court may enter an order requiring the 
defendant to pay such reasonable sums as the court may 
fix for the future maintenance and support of T. Franklin 
Schneider, III, subject to the further order of this court. 

4. That defendant may be required to pay plaintiff’s 
counsel fees herein incurred. 

5. That the court may grant such other relief for the 
care, maintenance, support and protection of said minor, 
T. Franklin Schneider, HI, as to the court may seem meet 
and proper. 

' EDMUND D. CAMPBELL, 

Southern Building, 

1 Washington, D. C., 

Attorney for Plaintiff . 

Douglas, Obeab & Campbell, 

Of Counsel. 
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5 EXHIBIT “A”. 

Statement of Expenses of T. Franklin Schneider, III, 
Chargeable to T. Franklin Schneider. Jr. 


September, 1938 

Cleaning. 1.00 

Hair tonic.37 

Cleaning. 1.00 

Boy Sconts.67 

Pressing and alterations. 2.00 

Raincoat and ties. 4.45 

School bus ticket. 1.20 

Alteration on pants.50 

School note book.15 

Shoes . 4.95 * 

Hair cut.50 

Pressing.15 

Room for month. 20.00 

Board for month at $30, y> thereof .. 15.00 

Allowance . 14.00 65.94 


October, 1938 

Note book paper.20 

Cleaning.50 

Bus fare.10 

Pressing.25 

File cards.10 

School bus ticket. 1.20 

Pressing.15 

Suit . 14.70 

Football outfit. 12.35 

Room for month. 20.00 

Board for month at $30, Vo thereof ... 15.00 

Allowance. 14.00 78.55 
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November, 1938 

Book repaired.10 

School bus ticket. 1.20 

Cleaning.67 

India ink. .25 

2 prs. corduroy slacks. 8.32 

Room for month. 20.00 

Board for month at $30, % thereof ... 15.00 

Allowance. 14.00 59.54 


Carried forward. 204.03 

(> Brought forward. $204.03 

December, 1938 

Haircut .50 

Medicine .47 

Pressing. .50 

Socks . 1.00 

Haircut.25 

School bus ticket. 1.20 

Transportation to and from Dallas .. 126.80 

Room per month. 20.00 

Board per mo. at $30, % thereof. 15.00 

Allowance. 14.00 179.72 


January, 1939 

School bus ticket . 1.20 

Shirts . 5.00 

Tie clasp.50 

Pressing.40 

Haircut. 1.00 

Room per month. 20.00 

Board per mo. at $30, M> thereof. 15.00 

Allowance . 14.00 57.10 
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February, 1939 

Cleaning.33 

Xietal polish.10 

Book . 1.00 

Note book paper.20 

Cleaning . 1.50 

School bus tickets. 2.40 

Room per month. 20.00 

Board per mo. at $30, thereof. 15.00 

Allowance .'. 14.00 


54.53 


March, 1939 

Boots repaired. 2.50 

Note book.15 

Shoes . 4.45 

Sweater . 1.00 

Pencil .05 

Tacks .•.. .20 

Cleaning. .30 

Jacket. 4.99 

Haircut .50 

Pressing.40 

Dentist . 3.00 

Room per month. 20.00 

Board per mo. at $30, Vo thereof. 15.00 

Allowance . 14.00 66.54 


Carried forward. 561.92 

7 Brought forward. $561.92 

April, 1939 

Sneakers. 1.95 

Socks.50 

Haircut .50 

School bus tickets... 1.20 

Dr. Cousins. 9.00 
































8 


Room per month. 20.00 

Board per mo. at $30, thereof. 15.00 

Allowance . 14.00 62.15 


May. 1939 

Slacks and tie. 10.18 

Socks .87 

Trousers altered. 1.00 

(’leaning .50 

Cleaning . 1.50 

I)r. Cousins. 3.00 

Room per month. 20.00 

Board per month at $30, l /> thereof .. 15.00 

Allowance . 14.00 66.05 


June, 1939 

Pants washed.25 

Medicine. .60 

Pressing.40 

Pressing.25 

Pressing. .20 

Haircut .50 

Shoes . 5.00 

Socks.60 

Suit and pajamas . 17.48 

Room per month. 20.00 

Board per mo. at $30, Y 2 thereof. 15.00 

Allowance . 14.00 74.28 


July, 1939 

Pressing.25 

Trip to Galveston. 2.00 

Railroad fare Dallas.. 85.00 

Room per month. 20.00 
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Board per mo. at $30, V 2 thereof. 15.00 


Allowance . 14.00 136.25 


Carried forward . 900.65 

8 Brought forward . $900.65 

August, 1939 

Transportation from ranch to Dallas . 5.42 

Socks .70 

Pullman . 4.40 

School bus ticket. 2.40 

Room per month . 20.00 

Board per month, at $30, M> thereof .. 15.00 


Allowance . 14.00 61.92 

September, 1939 

Tips and baggage transfer. 2.00 

Pullman . 4.20 

School supplies.40 

Pressing .25 

Clothing . 30.13 

Pressing.35 

Socks and underwear. 1.75 

Ink pad.10 

Dentist . 6.00 

Room per month. 20.00 

Board per mo. at $30, x /> thereof. 15.00 

Allowance. 15.00 95.18 


October, 1939 

Alteration on pants.70 

Rubber stamp.50 

Shoes . 1.95 

Pressing.20 

Room per month. 20.00 

Board per mo. at $30, V 2 thereof. 15.00 

Allowance . 15.00 53.35 


1 
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November, 1939 

School bus ticket.,. 2.40 

Cleaning.35 

Gloves. 1.95 

School bus ticket. 1.20 

Room per month. 20.00 

Board per mo. at $30, M> thereof. 15.00 

Allowance. 15.00 55.90 


Carried forward. 1,167.00 

9 Brought forward. $1,167.00 

December, 1939 

Pressing.50 

Engine . 15.00 

Haircut.50 

Shoe polish . .10 

Xmas basket—Bov Scouts. 2.71 

* 

Pressing.20 

Rubbers . 1.45 

Room per month.i 20.00 

Board per mo. at $30, V 2 thereof_ 15.00 

Allowance . 15.00 70.46 


January, 1940 

School bus ticket. 2.40 

Cleaning and alterations... 1.00 

Socks. 1.00 

Sled. 7.95 

Room per month. 20.00 

Board per mo. at $30, ^ thereof_ 15.00 

Allowance . 18.50 65.85 


February, 1940 

Ski equipment. 5.05 

Skis. 11.70 




























Shoes repaired.60 

Pressing.35 

Room per month . 20.00 

Board per mo. at $30, Mi thereof_ 15.00 

Allowance . 18.50 71.20 


March, 1940 

Cleaning.35 

School bus ticket . 1.20 

Shirts and pajamas. 8.70 

Pants . 5.90 

Gloves. 1.65 

Room per month . 20.00 

Board per month at $30, M> thereof ... 15.00 

Allowance. 18.50 71.30 


Carried forward . $1,445.81 

10 Brought forward ... $1,445.81 

April, 1940 

Shirt cleaned.37 

Pressing ..20 

Banquet . 1.00 

Haircut.50 

Alterations .70 

Sneakers . 1.95 

Alterations .65 

School bus ticket. 1.20 

Room per month. 20.00 

Board per mo. at $30, Mi thereof_ 15.00 

Allowance . 18.50 60.07 


May, 1940 

Graduation pin. 1.00 

Notebook .29 

Ties. 2.00 
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Material for covering book.70 

Haircut .50 

Cleaning. .30 

Medicine . 1.00 

School bus ticket. 1.20 

Art supplies.68 

Dr. Cousins. 3.00 

Room per month. 20.00 

Board per mo. at $30, V 2 thereof .... 15.00 

Allowance . 18.50 64.17 


June, 1940 

Hair salve. 1.25 

Haircut.50 

Slacks . 2.95 

Cleaning.50 

Cleaning. 2.00 

Bus tokens. .50 

Bus tokens. .50 

Transportation Dallas . 76.05 

Dr. Cousins. 3.00 

Suit. 11.00 

Shoes and socks. 7.50 

Room per month. 20.00 

Board per mo. at $30, V 2 thereof_ 15.00 

Allowance . 18.50 159.25 


Carried forward . $1,729.30 

11 Brought forward. $1,729.30 

J uly, 1940 

Misc. traveling expenses. 5.95 

Dr. Bauersfeld. 5.00 

Bus fare to ranch. 5.40 

Room per month. 20.00 

Board per month at $30, Y 2 thereof ... 15.00 
Allowance . 18.50 69.85 
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August, 1940 

Traveling expenses, ranch to home .. 30.00 

Room per month. 20.00 

Board per mo. at $30, y* thereof .... 15.00 

Allowance. 18.50 83.50 


September, 1940 

Gym clothes. 1.18 

Lock .85 

Food at school . 1.97 

School bus tickets . 1.20 

Cleaning.75 

Room per month. 20.00 

Board per mo. at $30, V» thereof_ 15.00 

Allowance . 18.50 59.45 


October, 1940 

Jacket . 2.95 

Pen .25 

School bus ticket. 1.20 

Pen .28 

Haircut.50 

Bus tokens.50 

Work table. 3.95 

Football tickets. 9.00 

2 pr. shoes, hat, slippers. 15.85 

Suit. 24.25 

Room per month.,. 20.00 

Board per mo. at $30, x /> thereof_ 15.00 

Allowance . 18.50 112.23 


Carried forward.$2,054.33 

12 Brought forward . $2,054.33 

November, 1940 

Bus tokens.50 

Haircut.50 
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Gym shoes. 5.00 

Hairoil .25 

Jacket, football, belt. 9.15 

Socks. 2.00 

Suspenders . 1.00 

Hat . 2.95 

Dentist . 100.00 

Overcoat and slacks . 30.56 

Room per month. 20.00 

Board per mo. at $30, thereof_ 15.00 

Allowance . 18.50 205.41 


December, 1940 

Sox.65 

School bus ticket. 1.20 

Cleaning.42 

Cleaning.40 

Cleaning-•..42 

Tuxedo rental. 3.75 

Room per month. 20.00 

Board per mo. at $30, */> thereof .... 15.00 

Allowance. 18.50 60.34 


January, 1941 

6 shirts. 6.00 

2 pajamas . 3.30 

Basketball trunks. 1.01 

Cleaning.35 

Clock. 3.95 

Undershirt.25 

Toothpaste.47 

Tools (carpentry) . 16.73 

Life Magazine. 3.50 

Room per month. 20.00 
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Board per mo. at $30, x /> thereof_ 15.00 


Allowance . 18.50 89.06 


Carried forward . $2,409.14 

13 Brought forward .$2,409.14 

February, 1941 

Haircut .50 

Encyclopedia. 1.00 

Reference books . 2.00 

Shoe repairs . 1.50 

Medicine .69 

Carpentry tools.57 

Undershirts.50 

Woolen underwear . 1.95 

Pants . 1.95 

Gloves.25 

Fountain pen . 1.00 

Cleaning .14 

Room per month . 20.00 

Board per mo. at $30, 

l /> thereof . 15.00 

Allowance . 18.50 65.55 


March, 1941 

Movie party . 1.17 

Shoe repair. 1.00 

School bus tickets . 1.20 

Haircut .50 

Notebook paper .30 

Hair oil.10 

Bus tokens .50 

Dowells .11 

Ties . 2.00 

Cleaning.47 

Room per month. 20.00 
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Board per mo. at $30, 

Y> thereof . 15.00 

Allowance . 18.50 70.85 


April, 1941 

Shoe strings.20 

Application for driver’s license.25 

Shoe soles.10 

Undershirts . 1.00 

Powder.53 

Slack suit . 3.98 

Dentist . 3.00 

Shoes . 13.00 

Learner’s driver permit. 1.00 

Room per month . 20.00 

Board per mo. at $30, 

*/> thereof. 15.00 

Allowance ..'.. 18.50 76.56 


Carried forward. $2,613.10 

14 Brought forward . $2,613.10 

May, 1941 

Dr. Cousins. 2.00 

Renewal learner’s permit. 1.00 

Suit . 25.00 

Slacks and alterations . 4.50 

Shoes . 15.00 

Slacks . 2.95 

Pants hangers.20 

Pressing.21 

Cleaning .42 

Cleaning .42 

Ties.25 

Pressing .21 

Cleaning.74 

Food for camping trip .,.90 
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Room per month. 20.00 

Board per mo. at $30, 

Vi thereof. 15.00 

Allowance . 18.50 107.30 


June, 1941 

Pants .95 

Swimming trunks . 1.45 

Tuxedo rental. 3.75 

Camping equipment . 1.30 

Cleaning . 2.30 

Medicine .75 

Socks . 2.00 

Cleaning . 60 

Dr. Claudy . 4.60 

Shirts (10) . 10.00 

Dr. Cobey . 8.00 

Boy Scouts (deposit for camp) _ 2.00 

Shoes . 12.50 

Raincoat . 4.95 

Boy Scouts (camp) . 11.00 

Room per month . 20.00 

Board per mo. at $30, 

*/> thereof. 15.00 

Allowance . 18.50 119.65 


July, 1941 

Renewal permit . 1.00 

Bov Scouts . 2.00 

w 

Garters . 1.00 

Writing paper.05 

Cleaning .42 

Cleaning .42 

Driving lessons . 10.00 

Cleaning .75 

Room per month. 20.00 
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Board per mo. @ $30, 

Vo thereof. 15.00 

Allowance . 18.50 69.14 


Carried forward. $2,909.19 

15 Brought forward . $2,909.19 

August, 1941 

Socks .; 2.00 

Pajamas . 3.00 

Shoe strings . .05 

Cleaning . 1.37 

Railroad fare and expenses, Dallas .. 92.00 

Room per month . 20.00 

Board per mo. at $30, 

Vo thereof. 15.00 

Allowance . 18.50 151.92 


September, 1941 

Pullman, traveling expenses, exten¬ 
sion of ticket. 40.00 

Sweater . 2.50 

Suit and slacks and alterations. 37.75 

Telegrams . 2.19 

Gloves .35 

Cleaning .40 

Pen . 1.00 

Shine .10 

Cleaning & repair suit. 1.91 

Shaving Cream.29 

Shoe oil.20 

Football tickets . 9.90 

Gym shoes. 3.50 

Athletic ticket.50 

School bus tickets. 2.40 

Hair cut.50 

Socks .10 
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Room per month .,. 20.00 

Board per mo. at $35, V* thereof_ 17.50 

Allowance . 18.50 159.59 


October, 1941 

School paper.50 

Shaving brush.98 

Underwear . 1.50 

Cleaning . 1.17 

Dr. Solbach. 3.00 

Room per month . 20.00 

Board per mo. at $35, Vz thereof_ 17.50 

Allowance . 18.50 63.15 


Carried forward. $3,283.85 

16 Brought forward . $3,283.85 

November, 1941 

Shoe repair . 4.10 

Bus tickets. 1.20 

Hair cut.50 

Laundrv . 1.14 

Book .82 

Cleaning .40 

Medicine . 3.13 

Laundry.80 

Tips for hospital porters. 2.00 

Room per month . 20.00 

Board per mo. at $35, y* thereof_ 17.50 

Allowance . 18.50 70.09 


December, 1941 

Sweat shirt . 1.00 

Cleaning .77 

Tooth paste .37 

Shoes . 13.00 
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Doctors Hospital. 111.06 

Room per month. 20.00 

Board per mo. at $35, 2 /2 thereof_ 17.50 

Allowance . 18.50 182.20 


January, 1942 

Laundry .. .50 

Scout dues . 5.00 

Cleaning . 1.40 

Dr. William D. Claudy . 75.00 

Grooves, Christie & Merritt (x-ray) 25.00 

Shirts .j, 12.90 

Book .55 

Room per month. 20.00 

Board per mo. at $35, thereof_ 17.50 

Allowance . 18.50 176.35 


Total . $3,712.49 

Payments on account—40 payments of $50 
each, Sept. 1, 1938, to Jan. 31, 1942 . 2,000.00 


Balance due as of January 31, 1942 -$1,712.49 

To interest on each of the above monthly 
balances from the date thereof. 


17 Answer to Complaint for Monies Due Under 
Contract and for General Support and 
Maintenance of Minor Child. 

FIRST DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

1 SECOND DEFENSE 

The right of action set forth in the complaint did not ac¬ 
crue within the three years next preceding the filing of the 
Bill of Complaint. 
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THIRD DEFENSE 

The alleged contract dated June 16, 1938, upon which 
plaintiff brings this suit is invalid as against the public 
policy of the District of Columbia. 

FOURTH DEFENSE 

The rights, if any, accruing under the alleged 
18 contract dated June 16, 1938, on which plaintiff 
brings this suit, were merged into the divorce decree 
dated August 13, 1938, entered in the First Julieial District 
Court of the State of Nevada. A copy of this decree marked 
“Defendant’s Exhibit ‘A’ ” is attached hereto and prayed 
to be read and considered as a part hereof. 

FIFTH DEFENSE 

The plaintiff does not state a cause of action for mainte¬ 
nance under the terms of the Code of Laws of the District 
of Columbia, Title 16, Section 415, District Court Code 
1940 or any other provision of said Code. 

SIXTH DEFENSE 

For a further defense to the Complaint herein defendant 
answering paragraph 1 thereof says that as to the facts 
alleged in said paragraph same were true at the time the 
Complaint was filed in this Court but since that date he has 
been ordered to duty with the Navy Department at Wash¬ 
ington, D. C., and is now in the District of Columbia. 

(2) Defendant admits the allegations set forth in para¬ 
graph 2. 

(3) Defendant admits that the paragraphs quoted from 
the alleged contract of June 16,1938 is a correct quotation of 
said paragraphs but refers the whole of said contract to 
this Honorable Court for a construction as to the legal ef¬ 
fect thereof. A copy of this purported contract is attached 
hereto, marked “Defendant’s Exhibit ‘B’ ” and is prayed 
to be read and considered as a part hereof. 
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(4) Defendant admits the allegations contained in 
paragraph 4, except that he denies that he entered into any 
agreement with plaintiff binding him to any provisions 

whatsoever other than the provisions contained in the 
19 Decree of the First Judicial Court of the State of 
Nevada dated August 13,1938. 

(5) Defendant admits the allegations contained in para¬ 
graph 5. 

(G) Defendant admits that he has paid to plaintiff 
$2000.00 but defendant neither admits nor denies the re¬ 
maining allegations contained in paragraph 6, but if deemed 
material calls upon plaintiff for a strict proof thereof. Fur¬ 
ther answering said paragraph, defendant says that he now 
is and always has been in full compliance with the Decree 
dated August 13, 1938 of the First Judicial District Court 
of the State of Nevada, (said copy being attached hereto 
marked “Defendant’s Exhibit ‘A’ ”.) Under the terms of 
this Decree defendant is not called upon to pay over to the 
plaintiff various items charged to the defendant under 
paragraph 6 of the Complaint and Exhibit “A” attached 
thereto. 

(7) Defendant neither admits nor denies the allegations 
contained in paragraph 7, but if deemed material calls upon 
plaintiff for a strict proof thereof. 

(8) Defendant neither admits or denies the allegations 
contained in paragraph 8 of the complaint, but if deemed 
material calls on plaintiff for a strict proof thereof and for 
further answer to paragraph 8 of the Complaint, defendant 
respectfully refers this Court to the Answer set forth by 
him in paragraph 6 of this Sixth Defense. 

(9) Defendant denies the allegations contained in para¬ 
graph 9. 

(10) For answer to paragraph 10, defendant states 
that he is at present on duty in Washington, D, C., and re¬ 
siding in said District, 
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20 Wherefore, the defendant prays that the Bill of 
Complaint be dismissed with interest and costs taxed 
against plaintiff. 

ARTHUR 0. LAMBERT, 
ARTHUR R. MURPHY, 
Attorneys for Defendant, 

218 Munsey Building, 

ME 1152, 

Washington, D. C. 


I hereby certify that the copy of the foregoing Answer 
was mailed this 8th day of July, 1942, postage prepaid, to 
Edmund D. Campbell, Attorney for plaintiff, Southern 
Building, Washington, D. C. 

ARTHUR R. MURPHY, 
Attorney for Defendant . 


22 Supplemental Complaint. 

Plaintiff adopts allegations of the original complaint and 
adds the following averments by this supplemental com¬ 
plaint: 

11. On or about the 1st day of September, 1942, defend¬ 
ant returned to the District of Columbia where he has main¬ 
tained his permanent domicile from and at all times after 
the institution of this suit, and since September 1, 1942, 
defendant has been residing and does still reside in the 
District of Columbia. 

12. Since the return of the defendant to the District of 
Columbia, as set forth in paragraph 11 hereof, the defend¬ 
ant has not sought nor had the custodv of T. Franklin 
Schneider, III, and said T. Franklin Schneider, III, has con¬ 
tinued to live at all times with the plaintiff. 
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13. During the period of time from the institution of 
this suit up to the present time the defendant has con¬ 
tributed to the maintenance and support of the plain- 

23 1 tiff the sum of only $50.00 per month, although the 
defendant continues to be a man of great wealth and 
incohie, and although said sum is wholly inadequate to pro¬ 
vide proper maintenance and support for his said son. 

14. During the period from February 1, 1942, to Feb¬ 
ruary 28, 1943, plaintiff has incurred certain additional ex¬ 
penses in connection with the support of said T. Franklin 
Schneider, III, chargeable to said defendant under the 
separation agreement referred to in the original complaint, 
as more particularly shown in a supplemental statement of 
account annexed hereto as Exhibit ” B ”, and there is now 
due and owing to the plaintiff from the defendant on ac¬ 
count of the support and maintenance of T. Franklin 
Schneider, III, the sum of $483.36 as shown in said Exhibit 
”B”, making a total amount of $2,195.85 due from defend¬ 
ant to plaintiff under said agreement, with interest there¬ 
on. 

WHEREFORE, plaintiff demands that in addition to the 
relief prayed for in the original complaint she may have 
judgment against the defendant for an additional sum of 
$483.36 with interest and costs. 

EDMUND D. CAMPBELL, 
Southern Building, 

Washington, D. 0., 

Attorney for Plaintiff. 

Douglas, Obear & Campbell, 

Of Counsel. 


Copy served on attorney for defendant March 5, 1943. 

EDMUND D. CAMPBELL, 
Attorney for Plaintiff, 


25 


24 EXHIBIT “B” 

SUPPLEMENTAL STATEMENT OF EXPENSES OF 
T. FRANKLIN SCHNEIDER, III, CHARGEABLE TO 
T. FRANKLIN SCHNEIDER ,JR. FOR PERK >D FROM 
FEBRUARY 1,1942, TO FEBRUARY 28, 1943, INCLU¬ 


SIVE. 

February, 1942 

Book .25 

Laundry and cleaning. 1.22 

Repair of fountain pen.73 

Hat . 3.45 

Laundry..60 

Laundry.30 

Medicine . 3.39 

Overcoat. 38.00 

Allowance . 21.00 

Board for month at $40, ]A thereof.. 20.00 

Room for month . 20.00 $ 108.96 


March, 1942 

Laundry.70 

Medicine. 1.35 

Laundry.60 

Laundry.40 

Cleaning . 1.25 

Toothpaste .39 

Allowance. 21.00 

Board for month at $40, *4 thereof.. 20.00 

Room for month . 20.00 65.69 


April, 1942 

Laundry.40 

Laundry.50 

Dr, Clandy. 5,00 
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Allowance.■ 21.00 

Board for month at $40, x /> thereof.. 20.00 

Room for month . 20.00 65.90 


Carried Forward.$240.55 

Brought forward.$240.55 

25 


May, 1942 

Notebook paper . .10 

Alterations on trousers . 2.25 

Underwear.* 2.10 

Laundry .20 

Allowance . 21.00 

Board for month at $40, thereof.. 20.00 

Room for month. 20.00 65.65 


June, 1942 

Haircut.60 

Cleaning.54 

Alteration and pressing. 2.40 

Cleaning.45 

Medicine.50 

Shirt . 2.00 

Watch repair.50 

Dentist . 3.00 

2 pairs slacks. 4.70 

Allowance. 21.00 

Board for month at $40, */> thereof.. 20.00 

Room for month . 20.00 75.69 


July, 1942 

Laundry.20 

Cleaning.52 

Laundry.40 
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Laundry and cleaning. 1.17 

Laundry and cleaning. 4.20 

Laundry.30 

Laundry and cleaning . 2.68 

Laundry.50 

Dr. Claudy. 26.00 

Dr. Jenkins . 5.00 

Allowance . 21.00 

Board for month at $40, Vs thereof.. 20.00 

Room for month . 20.00 


August, 1942 

Laundrv.20 

* 

Allowance. 21.00 

Board for month at $40, V 2 thereof.. 20.00 

Room for month . 20.00 


Carried forward .$545.06 

Brought forward .$545.06 

26 


September, 1942 

Laundry . 2.49 

Football uniform. 15.00 

Laundry . 1.25 

Laundry and cleaning.77 

Laundry.20 

Books . 2.50 

Allowance . 21.00 

Board for month at $40, *4 thereof.. 20.00 

Room for month . 20.00 


October, 1942 

Laundry.50 

Laundry.40 


101.97 


61.20 


83.21 
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Cleaning .8/ 

Medicine .:. 3.33 

School expenses—Lab. fees, Athletics, 

school paper . 8.00 

Laundry.50 

Pen . 2.00 

Laundry.60 

Toothpaste .21 

Sweater . 3.95 

Laundry.20 

Cleaning.47 

Allowance . 21.00 

Board for month at $40, V 2 thereof.. 20.00 

Room for month . 20.00 


82.03 


November, 1942 

Laundrv and cleaning. 1.00 

Shoe repair. 2.65 

Laundry.20 

3 pairs pajamas—2 sweat shirts. 8.23 

Laundry.30 

Dr. Claudy. 3.00 

Allowance . 21.00 

Board for month at $40, V 2 thereof.. 20.00 

Room for month. 20.00 76.38 


December, 1942 

Notebook.30 

Laundry.50 

Medicine. 7.74 

Shoes . 15.00 

Dr. Claudy. 40.00 

Allowance . 21.00 
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Board for month at $40, J /> thereof.. 20.00 

Room for month . 20.00 124.54 


Carried forward.$911.22 

Brought forward .$911.22 

27 


January, 1943 

Deposit on graduation pictures. 

Laundry . 

Laundry . 

•» 

Cleaning . 

X-rays . 

Dr. Jenkins . 

Dr. Claudv. 

Allowance. 

Board for month at $40, V* thereof.. 

Room for month . 

February, 1943 

Drug store. 

Laundry . 

Laundrv . 

Cleaning. 

Prescription . 

Laundrv . 

V 

Cleaning. 

Dr. Claudy. 

Allowance . 

Board for month at $40, V» thereof.. 
Room for month . 


4.00 

.60 

.50 

.27 

30.00 

6.00 

38.75 

21.00 

20.00 

20.00 


.78 

1.00 

.40 

.47 

1.40 

.50 

.47 

15.00 

21.00 

20.00 

20.00 


141.12 


81.02 


Total .$1,133.36 

Payments on account—13 payments of $50 
each, February 1, 1942, to February, 1943, 
inclusive ... 650.00 
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Balance due for period from February 1, 

1942, to February 28, 1943.$ 483.36 

To interest on each of the above monthly 
balances from the dates thereof. 


2S Motion for Summary Judgment Under Rule 56 of 
the Federal Rules of Civil Procedure. 

Comes now the defendant herein and moves for Sum¬ 
mary Judgment upon the pleadings and upon his affidavit 
and exhibits attached thereto for the following reasons. 

li The contract sued upon by the plaintiff herein is 
void and unenforcible as against public policy by reason 
of paragraph 7 thereof, and for other reasons appearing 
therein. 

2i Apart from the allegations in the complaint based 
on the aforesaid agreement of June 16, 1938 this Court has 
no jurisdiction to enter an order granting any of the relief 
prayed for in plaintiff’s complaint. 

ARTHUR G. LAMBERT, 
Attorney for Defendant , 

218 Munsey Building, 
Washington, D. C. 

NOTICE 

TO: Edmund D. Campbell, Esq.; 

822 Southern Building 

PLEASE TAKE NOTICE that if you oppose the grant¬ 
ing of the foregoing motion under the Rules of the District 
Court of the United States for the District of Columbia, 
you shall within five days or such further time as the Court 
may grant or as the parties may agree upon, file in reply a 
statement of the points and authorities upon which you 
rely and serve a copy thereof on counsel for the defendant, 
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Arthur G. Lambert, 218 Munsey Building, Washington, 
D. C., and upon failure to do so the Court may in its dis¬ 
cretion, treat the motion as conceded. 

ARTHUR G. LAMBERT, 
Attorney for Defendant. 

STATEMENT OF MAILING 

A copy of the foregoing Motion for Summary Judgment 
together with Points and Authorities in support thereof 
was this 12 day of March, 1943 mailed, postage prepaid, 
to Edmund I). Campbell, Esq., 822 Southern Building, 
Washington, D. C. 

ARTHUR G. LAMBERT, 
Attorney for Defendant. 


City of Washington, J 
District of Columbia. 

29 T. FRANKLIN SCHNEIDER, JR., being first duly 
sworn on oath deposes and says that the attached 
contract, dated the 16th day of June, 1938, is the contract 
referred to in the complaint filed by the plaintiff herein and 
the attached is a true copy thereof and further your affiant 
says that there is attached hereto a true copy of the de¬ 
cree of divorce rendered on the 13th day of August, 1938. 

T. FRANKLIN SCHNEIDER, JR. 

Subscribed and sworn to before me this 12th day of 
March, 1943. 

C. D. RATCLIFFE, 

N. P. 

My Commission expires April 1, 1945. 
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30 CONTRACT OF SEPARATION, THE PAYMENT 
OF ALIMONY, CUSTODY OF OFFSPRING. 

This agreement made and concluded this 16th., day of 
June, 1938, by and between Elizabeth B. Schneider and T. 
Franklin Schneider, Jr., both of the City of Washington, 
District of Columbia, WITNESSETH: 

That in consideration of the covenants and agreements 
hereinafter contained the parties hereto bind themselves 
and each of them as follows: 

1. That due to irreconcilable differences existing be¬ 
tween the parties their separation is imperative and they 
hereby agree to live apart. 

2. That each of the contracting parties undertakes and 
agrees not to interfere with, and to afford full libertv of 
action to the other. 

The parties agree that the custody of their son Franklin 
shall abide in each equally, always having in mind the 
welfare and best interests of their son. That the actual 
presence of said offspring shall be agreeably arranged to 
accommodate each of the parties, it being the desire of both, 
that so far as possible that said child shall spend one half 
of his time with liis mother and the other half with his 
father. 

4. The said T. Franklin Schneider Jr. agrees to provide 
clothing and all other necessaries for his son, including 
medical care, educational expenses and traveling outlays, 
the only exception being that when their said son is with 
his mother the latter shall provide him food. 

5. The said T. Franklin Schneider Jr., hereby agrees 
to pay to the said Elizabeth the cash sum of Five Thou¬ 
sand ($5000.00) Dollars to enable her to furnish such liv¬ 
ing quarters as she may select, and the further monthly 
sum of Four Hundred ($400.00) Dollars payable in advance 
ahd immediately upon the quitting of his home by the said 
Elizabeth. That said monthly payments shall continue 
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so long as the said Elizabeth lives and remains unmarried, 
but upon her re-marriage said alimony payments shall 
cease. 

31 6. That said Elizabeth agrees not to purchase 

or obtain any property on the credit of said Frank¬ 
lin. 

7. The said Elizabeth agrees to proceed to Reno, 
Nevada, at the earliest possible date and enter proceedings 
against the said Franklin looking to an absolute divorce 
between the parties. The said Franklin agrees to appear in 
said proceedings in proper person or by Attorney and not 
to contest said proceedings. Also agrees to pay all court 
costs and attorney’s fees in connection with the said suit, 
and the travelling expenses of said Elizabeth to Reno and 
return to Washington, as well room and board during her 
sojourn at Reno. 

8. The said Franklin agrees that said Elizabeth shall 
take from their home such articles as she claims as her 
property and such other articles as said Franklin may give 
her. 

9. The said Elizabeth agrees to quit the home of the 
said Franklin on or before the first day of July, 1938. 

10. In consideration of the payments herein provided 
to be paid her the said Elizabeth hereby relinquishes all 
rights in and to the real and personal estate of the said 
Franklin and will upon the request of the said Franklin 
execute and acknowledge such deeds or other instruments 
ns mav be necessarv to the accommodation of said Frank¬ 
lin. 

11. In the application of said Elizabeth for a divorce, 
absolutely, no claim for alimony shall be made. 

In testimony hereof the parties have signed and sealed 
this instrument on the day and year first hereinbefore 
written. Executed in duplicate. 

ELIZABETH B. SCHNEIDER, 

T. FRANKLIN SCHNEIDER, JR. 
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Witness to both signatures. 

Henry F. Woodard. 

32 Filed Aug. 13,1938 

Marietta Legate, Clerk No. 7119. 

M. A. DISKIN 
Attorney for Plaintiff. 


DECREE OF DIVORCE. 


In the 

FIRST JUDICIAL DISTRICT COURT 
of the State of Nevada, in and for the County of 

Ormsby. 


Elizabeth Brannin Schneider, 

Plaintiff , 
vs. 

T. Franklin Schneider, Jr., 

Defendant. 


Decree of Divorce. 


The above entitled cause having heretofore and on the 
13th day of August, 1938, come on regularly to be heard 
before the above entitled Court, the undersigned Judge 
of the First Judicial District Court presiding, a jury 
having been duly waived, upon the verified complaint of the 
plaintiff and the answer of the defendant, the plaintiff ap¬ 
pearing in person and by her attorney, M. A. Diskin, Esq., 
and the defendant appearing by and through his attor¬ 
neys, Le Roy F. Pike, Esq., and Miles N. Pike, Esq., and 
it appearing to the satisfaction of the Court that the de¬ 
fendant has appeared in this action, and has filed his an¬ 
swer herein to the complaint of the plaintiff, and that the 
Court has jurisdiction of the subject matter of the action 
and of the parties; and witnesses having been sworn and 
testimony having been introduced, and the cause having 
been thereupon submitted to the Court for decision, and 
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the Court having been fully advised in the premises, and 
having duly considered the law and the evidence, duly and 
regularly rendered its decision in favor of the plaintiff 
and against the defendant, and thereupon duly made, en¬ 
tered and filed its Findings of Fact and Conclusions of Law 
in accordance therewith, determining that the above named 
plaintiff is entitled to a decree of absolutely divorce from 
the defendant on the ground of extreme cruelty; 

NOW, THEREFORE, IT IS HEREBY ORDERED, 
ADJUDGED AND DECREED AS FOLLOWS: 

That the plaintiff be, and she hereby is granted a decree 
of absolute divorce from the defendant; that the 
33 bonds of matrimony now and heretofore existing 
between the plaintiff, ELIZABETH BR ANNIN 
SCHNEIDER, and the defendant, T. FRANKLIN SCH¬ 
NEIDER, JR., be, and the same are hereby dissolved, and 
the parties freed from the obligations thereof and re¬ 
stored to the status of unmarried persons. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the custody of the child the issue of the mar¬ 
riage, to-wit, T. FRANKLIN SCHNEIDER, III, be, and 
the same is hereby awarded to the plaintiff, with the right 
in defendant to have said child in his custody Saturdays 
and Sundays of each week, and on public holidays, and that 
defendant pay to plaintiff on the first day of each and every 
month hereafter the sum of Fifty ($50.00) Dollars for the 
support and maintenance of said child. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that defendant pay to plaintiff as and for perma¬ 
nent alimony the sum of Four Hundred ($400.00) Dollars 
per month, said payments to be paid monthly on the 28th 
day of each and every month hereafter, and said payments 
to continue until the death or remarriage of the plaintiff. 

DONE IN OPEN COURT this 13th day of August, 1938. 

WM. D. HATTON, 

District Judge Presiding, 
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34 State of Nevada, ) 

County of Ormsby. 

I, MARIETTA LEGATE, County Clerk of Ormsby 
County, State of Nevada, and ex-officio Clerk of the Dis¬ 
trict Court, in and for the County of Ormsby, do hereby 
certify that the foregoing is a full, true and correct copy of 
the original DECREE OF DIVORCE in the action entitled 
ELIZABETH BRANNIN SCHNEIDER, Plaintiff, 

vs. 

T. FRANKLIN SCHNEIDER, JR., Defendant, 
which now remains on file and of record in my office in said 
Carson City in said County. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed my official seal, at Carson City, in said 
County and State this 13th day of August, A. D., 1938. 

MARIETTA LEGATE, 

(Seal) Clerk. 


35 Affidavit of Elizabeth Brannin Schneider in Oppo¬ 
sition to Motion for Summary Judgment. 

District of Columbia, ss.: 

Elizabeth Brannin Schneider, plaintiff and next friend 
of T. Franklin Schneider, III, in the above action, having 
been first duly sworn on oath deposes and says: 

Affiant entered into the separation agreement attached 
to the affidavit of the defendant upon the request of the de¬ 
fendant and Henry F. Woodard, his attorney. Affiant had 
no attorney at the time said separation agreement was en¬ 
tered into, and relied upon the representations made to her 
by said defendant and by Henry F. Woodard, his attorney, 
as aforesaid that said separation agreement was proper and 
legal. Affiant further says that pursuant to the advice and 
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request of the defendant and of Henry F. Woodard, as his 
attorney, and in reliance upon said advice and said separa¬ 
tion agreement, affiant went to Reno, Nevada, where she re¬ 
sided in a home selected by the said Woodard. The said 
Woodard had selected and engaged one M. A. Diskin, an at¬ 
torney of that city, to handle the divorce proceedings, had 
fixed Diskin’s fee and made a payment on account thereof, 
had authorized Diskin to draft the necessary papers for the 
appearance of the above named defendant in the divorce 
proceedings, and had given the said Diskin instructions as 
to the conduct of the proceedings and the provisions 
36 of the divorce decree, all prior to affiant’s arrival in 
Reno. Thereafter, and in further reliance upon said 
separation agreement and the representations made by said 
defendant and bv Henrv F. Woodard, as his attornev as 
aforesaid, affiant did authorize the said Diskin to institute 
and prosecute a divorce suit in her behalf against the de¬ 
fendant, which suit resulted in the final decree, a copy of 
which decree is attached to defendant’s motion for sum¬ 
mary judgment herein. There are attached hereto and 
marked Exhibits “1” and “2” respectively, copies of let¬ 
ters from Henry F. Woodard, attorney for the defendant, 
to M. A. Diskin, Esquire, with respect to the subject mat¬ 
ter of said divorce. 

Affiant further says that since the entry of the aforesaid 
decree of divorce, the circumstances relating to the care 
and needs of T. Franklin Schneider, III, have substantially 
changed; that said T. Franklin Schneider, III, by reason of 
his increased age and increased demands upon him, hav¬ 
ing in mind his father’s circumstances in life, requires 
larger and additional sums for his maintenance and sup¬ 
port; and further that since said decree -was entered, the 
defendant has not sought or had the custody of T. Frank¬ 
lin Schneider, III, or borne any of the expenses of his sup¬ 
port except the contribution of $50,00 per month alleged in 
the complaint, 


38 


Affiant further says that costs of education and medical 
expense of said T. Franklin Schneider, III, have increased 
and the circumstances respecting his maintenance and sup¬ 
port have materially changed since the entry of said decree, 
all as more fully shown in exhibits attached to the complaint 
and supplemental complaint. 

Affiant further says that she is informed and believes 
and therefore avers that the assets of the defendant ap¬ 
proximate the sum of not less than $1,000,000, and 
37 ' that his net income is such that he is well able to con¬ 
tribute to the support of T. Franklin Schneider, III, 
all moneys that may reasonably be necessary or required 
for such maintenance and support. 


/s/ ELIZABETH BRANNIN SCHNEIDER. 

Subscribed and sworn to before me 
this 22nd day of March, 1943. 

Gertrude Ellis, 

Notary Public, D. C. 


PLAINTIFF’S EXHIBIT 1. 

38 3148 Cleveland Avenue, N. W. 

Tel. Cleveland 7020. 

M. A. Diskin, Esq., 

Attorney at Law, 

Reno, Nevada. 

My dear Mr. Diskin: 

When your letter of the 23rd, came Mrs. Woodard and I 
were at Atlantic City for a few days, which accounts for not 
replying to your letter sooner. Last Evening I sent you 
the following night letter, 
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Letter received. Have arranged your fee at Two hun¬ 
dred and fifty dollars. Arrange if possible appear¬ 
ance and waiver. Will send client to you and write you 
full instructions as to alimonv and custodv of Son. 
These are the instructions, 

As to Son, T. Franklin Schneider, 2nd., time to be 
shared equally, the defendant, T. Franklin Schneider, 
Jr., to pay all expenses, including costs of education, 
clothing and necessaries, but not for food when stop¬ 
ping with his mother. 

As to alimony, 

The decree to cover an allowance of $400.00, a month 
for support, payable in monthly installments. This, of 
course, only to continue as long as Mrs. Schneider re¬ 
mains unmarried. I may say in this connection that in 
all probability Mrs. Schneider will only remain single 
for a short time. This in confidence. 

As to Court costs. 

The defendant will pay all costs. 

As to appearance and waiver. 

Mr. Schneider is now away and will not return until 
July 7th., so you may send me for execution waiver and 
appearance papers. Mrs. Schneider will leave here, 
by train, on tomorrow, June 28th., and will have her 
headquarters at the home of Mrs. Chrisman, 157 Mills 
Street, Reno. 

Grounds for divorce. 

Extreme cruelty. Mrs. Schneider will explain this to 
you. The husband has also been a strong drinker for 
the last five years. 

39 Enclosed is check for $100.00, on account of your fee, 
the balance to be paid upon passing of final decree, a 
copy of which you will please send me prior to signing by 
the Court. If there is any other information you require 
please advise. I would appreciate the saving of all time 
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possible in the obtaining of the divorce. As to the balance 
of your fee I will guarantee the payment of the same. As 
I understand Mrs. Schneider will have to reside in the State 
for six weeks before the action may be filed, 

I do not recall your name but some years ago I sent Mrs. 
Beulah Darrow to Reno and she was represented by a 
Judge, whose name I do not now recall, but I think connect¬ 
ed with you in some wise. 

Very truly yours, 

/s/ HENRY F. WOODWARD. 

P.S. Please advise when costs are to be paid, so I can have 
check mailed to you. 


I PLAINTIFF’S EXHIBIT 2. 

(Copy.) 

40 July 9th., 1938. 

M. A. Diskin, Esq., 

Attorney at Law, 

Reno, Nevada. 

Dear Mr. Diskin: 

Since writing you under date of the 8th., iust, enclosed 
I have had a talk with Mr. Schneider. As to the custody of 
the child it is all right to have the decree specify that Mrs. 
Schneider is to have the custody of young Franklin, with a 
provision that he shall spend Saturdays and Sundays and 
all public holidays with his father. The parties may ar¬ 
range as between themselves so as to accomodate each other, 
but that may not be put in the decree. Let the decree pro¬ 
vide $50.00, a month for the support of the child. There 
will be no difficulty about this but I will suggest to Mrs. 
Schneider to keep an accurate account of her disbursements 
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on the Son’s account. I think that you now have all neces¬ 
sary data so that you may push the matter to a conclusion. 
Upon filing of final decree I will see to it that the balance of 
your fee is remitted. 

Yours verv trulv, 

(S) HENRY F. WOODWARD. 


41 Final Order Granting Judgment for Defendant 
and Dismissing the Action. 

This cause having come on for hearing at this term of 
Court upon the Defendant’s Motion for Summary Judg¬ 
ment Under Rule 56 of the Federal Rules of Civil Proce¬ 
dure, and after arguments of counsel thereon, and upon con¬ 
sideration thereof and of the written authorities submitted 
by the parties, it is by the Court, this 7th day of June, 1943, 
ORDERED and ADJUDGED that the defendant’s Mo¬ 
tion for Summary Judgment Under Rule 56 be and the same 
hereby is granted and judgment is entered in favor of the 
defendant and the above entitled action be and the same 
hereby is dismissed and it is 

FURTHER ORDERED that the attachment heretofore 
entered in the above entitled action be and the same hereby 
is discharged and released and it is further 
ORDERED that the defendant have and recover of the 
plaintiff his costs. 

F. DICKINSON LETTS, 

Justice . 

No objection as to form: 


Edmund D. Campbeu,, 
Attorney for Plaintiff, 
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47 Stipulation. 

(Filed 21st June 1943.) 

It is hereby stipulated by and between the plaintiff and 
defendant in the above entitled cause that: 

1. There shall be included in the record on appeal the 
exhibits filed and attached to the affidavit of T. Franklin 
Schneider, Jr., filed March 13,1943, and 

2. The exhibits attached to the answer of defendant shall 
be omitted with a memorandum of reference referring to 
those attached to the affidavit of defendant as being the 
same attached to the answer and omitted from the record 
on appeal. 

ARTHUR G. LAMBERT, 

Attorney for Plaintiff. 

EDMUND D. CAMPBELL, 

i Attorney for Defendant. 

Dated: June 17, 1943. 
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for % iistrirt of Qloluntbia 


No. 8568 


ELIZABETH BRANNIN SCHNEIDER, Individually and 
as next friend of T. Franklin Schneider, III 

Appellant 

vs. 

T. FRANKLIN SCHNEIDER, JR. 

Appellee 


APPEAL PROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellant is Appellee’s first wife and a resident of the 
State of Maryland and sued Appellee in her own behalf and 
as next friend of their 18 year old son, T. Franklin Schenei- 
der, III, also a resident of Maryland, for 

1. Money allegedly due under an agreement dated June 
16,1938 for the support of her minor son and 

2. Prayed that for the future the District Court for the 
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District of Columbia enter an order requiring Appellee, her 
former husband, to pay a larger sum for support of said 
son than he had been ordered to do by the Nevada Court 
where Appellant had procured her divorce, and further 
prayed 

3. That the District Court for the District of Columbia 
require Appellee to pay her counsel fees and costs. 

In defense against this suit Appellee contended 

1. That the agreement sued on was void and unenforce¬ 
able since it was also an agreement to obtain a divorce and 
that for that reason against public policy and that in any 
event it had been superceded by the Nevada decree of di¬ 
vorce which followed it in point of time and which contained 
numerous provisions inconsistent with the said agreement 
and further Appellee said that he had faithfully carried 
out the terms of the decree. 

2. Further in defense against Appellant’s demand that 
the District Court require Appellee to make larger payments 
in the future than was required by her Nevada decree Ap¬ 
pellee contended that Appellant, a non-resident of the Dis¬ 
trict of Columbia, could not bring a suit in the District 
Court for the District of Columbia against Appellee solely 
for the purpose of obtaining additional support for her 
minor child (also a non-resident of the District of Colum¬ 
bia) but that such action had to be brought under a statute 
(such as our divorce or maintenance statute) and even 
then that the Court would not take jurisdiction of the dis¬ 
pute if Appellee was performing his duties under a decree 
of another jurisdiction unless material changes affecting 
the welfare of the child were shown to exist and to have 
come about since the rendition of the decree. 

Appellant in her complaint had not disclosed the full 
agreement of June 16, 1938 and had not revealed that she 
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had promised in that agreement to go to Nevada and secure 
a divorce. Appellee filed the agreement in full as well as a 
certified copy of the divorce decree obtained by Appellant 
in Nevada and asked for summary judgment. Appellant 
in opposition to Appellee’s motion for Summary Judgment 
filed an affidavit and attached thereto exhibits which in a 
number of particulars do not seem to be in furtherance of 
the allegations in her complaint and supplemental complaint 
but appear to introduce new theories at variance with the 
contentions made in her pleadings. The facts of the case 
as set out by Appellant in the complaint and supplemental 
complaint and answers thereto are as follows: 

Plaintiff and Defendant were married on July 10,1924 in 
Dallas, Texas and on April 7, 1925, there was born of said 
marriage a son, T. Franklin Schneider, III. 

Thereafter on June 16, 1938, plaintiff and defendant en¬ 
tered into a written separation agreement wherein and 
whereby they agreed to live separate and apart, and which 
agreement provided: 

That the custody of their minor child, T. Franklin Schnei¬ 
der, III, should be equally divided between them, that Ap¬ 
pellee would provide necessary clothing, educational and 
travelling expenses and defray the cost of medical care and 
that Appellant was to provide food for her son when he 
was with her. That Appellee would pay Appellant, his first 
wife, $400.00 a month alimony and that in the event an ac¬ 
tion for divorce was instituted by Appellant she would make 
no claim for alimony in the divorce action. Appellee was 
also to pay Appellant the sum of $5,000.00 to enable her to 
furnish living quarters and it further provided that Ap¬ 
pellant should go to Reno, Nevada at the earliest possible 
date and enter divorce proceedings against Appellee; that 
Appellee agreed to appear in the proceedings and not to 
contest the same and to pay the court costs, attorneys’ 
fees, etc. 

On August 15,1938, the District Court of the First Judi¬ 
cial District of the State of Nevada, awarded the Appellant 
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at her instance a decree of absolute divorce from Appellee 
and awarded Appellant custody of T. Franklin Schneider, 
III, except that Appellee was to have the right to have the 
child in his custody on Saturdays and Sundays of each 
w’eek and on public holidays. By the terms of the decree 
the Appellee was ordered to pay $50.00 a month for the 
support and maintenance of his child by his first wife. Ap¬ 
pellant contended that it was agreed by Appellant and Ap¬ 
pellee at the time the decree was entered that Appellee 
would be bound by the provisions of the settlement agree¬ 
ment with respect to the support and maintenance of said 
child. Appellee, howrever, contended the agreement was 
superceded by the decree and pointed out that Appellant 
recited no new consideration for his alleged new promise. 
Appellant further contended that since the first of Septem¬ 
ber, 1938 Appellant has had exclusive custody and mainte¬ 
nance of T. Franklin Schneider, III, and Appellee has not 
sought or assumed responsibility for custody of said child 
at any time whatsoever. That from September 1, 1938 
Appellant has incurred expenses in connection with the sup¬ 
port bf her son, chargeable to Appellant under the separa¬ 
tion agreement, which expenses amounted to $3,712.49, and 
Appellee has paid for the support and maintenance of his 
son the sum of $2,000,000 but has failed and refused to pay 
any additional sums therefor. Appellant claims the sum 
of $1,712.49 with interest. Appellant further claimed Ap¬ 
pellee had left the District in September, 1940 to go on duty 
as an officer of the United States Navy near Cristobal, 
Canal Zone in Panama but returned to the District of Co¬ 
lumbia in September, 1942 where he maintained his perma¬ 
nent residence. Since his return Appellee has not sought 
custody of his child by his first wife (Appellant) who has 
continued to live at all times with Appellant. 

Appellant claims in her Supplemental Complaint an ad¬ 
ditional sum of $483.36 for the support and maintenance of 
her son for the period February 1, 1942 to February 28, 
1943, which makes a total of $2,195.85. 
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By her affidavit in opposition to Appellee’s demand for 
summary judgment Appellant undertook to attack the 
agreement upon which she had in part based her action and 
said that it was made on representations that it was legal; 
that the representations had been made by Appellee and his 
attorney and that she had relied on the representations 
and had gone to Reno, Nevada and there resided in a home 
selected for her by Appellee’s attorney and that Appellee’s 
attorney had made contact with an attorney in Nevada for 
here and had paid his fees and authorized him to prepare 
the necessary papers and all prior to Appellant’s arrival 
in Reno; that Appellant had gone to Reno by reason of these 
representations and had authorized an attorney named 
Diskin to institute and prosecute divorce proceedings on her 
behalf and that her action had resulted in the final decree. 

Also by her affidavit Appellant for the first time injected 
a new theory into the case by suggesting that the circum¬ 
stances relating to their minor child, T. Franklin Schneider, 
III, had substantially changed and said that the cost of his 
education and medical expenses had increased. In this 
regard she gives no particulars whatsoever but merely re¬ 
fers to certain exhibits attached to her Complaint and Sup¬ 
plemental Complaint, which do not appear to support her 
contention. 

To this affidavit she attached two exhibits which pur¬ 
ported to be letters from Appellee’s attorney to her at¬ 
torney in Reno, Nevada and are apparently inserted to ex¬ 
plain the difference between the decree and the agreement. 

ARGUMENT 

Summary 

This suit arises upon a motion for Summary Judgment 
under Rule 56 of the Federal Rules of Civil Procedure filed 
by Appellee (defendant below) against Appellant, (plain¬ 
tiff below). A motion for Summary Judgment searches the 
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record in the same manner as a general demurrer and the 
record includes pleadings and such affidavits as are prop¬ 
erly submitted in furtherance and in support of the plead¬ 
ings. (Sullivan vs. Wisconsin, 213, Wis. 185). 

Th^ complaint in this case is for money due on a contract 
and is brought either by Appellant in her own right or by 
her child in her name as next friend. In addition thereto 
Appellant attempts to have this Court require Appellee 
(under some general equitable jurisdiction) to pay Ap¬ 
pellant a larger sum for the support of her minor child 
than he is now paying pursuant to a divorce decree obtained 
by Appellant in the State of Nevada. Both the decree and 
the agreement are referred to with approval in the com¬ 
plaint (Appellant’s App. p. 2,) and relied upon in support 
of Appellant’s contention. Appellee contends that the 
agreement was unenforceable and void as against public 
policy since it was also an agreement to obtain a divorce 
and that the Nevada decree which Appellant obtained later 
superceded the agreement and fixed the rights of the parties. 
By her affidavit filed in opposition to Appellee’s motion for 
Summary Judgment, Appellant attempted to alter the po¬ 
sition she took in her complaint and declared that even 
though the agreement was illegal (which she had not ad¬ 
mitted before) that it should be enforced because she was 
persuaded by the representations of Appellee and his at¬ 
torney that the agreement was legal and she had relied 
upon these representations and that consequently Appellee 
should be estopped from setting up this defense. After 
being met, however, in the Court below on this proposition 
by such authorities as Cronin vs. Cronin, 46 App. D. C. 343, 
White vs. White, 46 App. D. C. 355, at p. 362 and Moss vs. 
Moss, 20 Calif. 2nd A.D. 708,126 Pac. 2nd, 526, and Restate¬ 
ment of the Law of Contracts, pp. 586 and Williston on 
Contract, Law Ed., Section 1743 pp. 4933, Appellant has 
apparently dropped this contention at least insofar as the 
action is brought by Appellant in her own right but she still 
contends that it was not void for all purposes and may be 
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enforced by her in the name of her child. Discussion of this 
contention will appear later under point IV. 

Apart from whether Appellant could recover upon her 
agreement either in her own right or in the name of her child 
Appellant seeks to have the Court order Appellee to pay in 
the future for the support of her child a larger sum than 
he is paying pursuant to her Nevada decree. She also 
seeks to do this either in her own right or in the name of her 
child. In effect she is asking our District Court (and not 
the Nevada Court) to adjudicate this dispute between her¬ 
self and her former husband anew. 

In her complaint Appellant asserts that she invokes the 
jurisdiction of the District Court under Title 11, Section 306 
and Title 16, Section 301. The first of these sections vests 
in the District Court jurisdiction over law and equity cases. 
The second of these sections is the attachment before judg¬ 
ment section which was invoked on the ground that Appellee 
had been absent from the District for more than six months. 
(See Appellant’s brief, p. 1 and Appellant’s App. 1). In 
her complaint Appellant does not refer to any other statutes 
but in par. 9 of her Complaint (Appellant’s App., p. 3 and 4) 
Appellant says that she invokes the aid of the Court under 
its general equity jurisdiction in order to require Appellee 
to pay maintenance in the future for her minor child. Ap¬ 
pellee challenged Appellant’s right and the District Court 
jurisdiction to entertain such an action under its general 
equity powers separate and apart from any statute. The 
defense to Appellant’s contention is found under point I. 

Appellant, however, probably in order to support her 
claim if the District Court of the District of Columbia should 
determine that it had no jurisdiction apart from statute, 
undertook to lay a foundation by her affidavit in opposition 
to Appellee’s motion for Summary Judgment from which 
she could argue that the maintenance statute, Title 16, 
Section 415 of the District of Columbia Code (1940), (which 
can only be invoked by a wife against her husband, Rapeer 
vs. Colpoys, 66 App. D. C. 216, 85 Fed. 2nd 715), could be 
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a basis for her action. To accomplish her purpose she at¬ 
tacks her own decree (Appellant’s App. 36) and suggests 
that the decree is also unenforceable because collusive. At 
the same time she is not willing to forego her $400.00 a 
month alimony which she says is not in issue (see p. 5 of 
Appellant’s brief) or the custody of her minor child or her 
statuts as an unmarried person. In further answer to this 
contention Appellee replied that the validity of the decree 
obtaihed by Appellant in Nevada was not open to collateral 
attack by her on the ground of collusion and that in any 
event Appellant would be estopped from attacking her own 
decree. The argument on this point is set out under 
Point n. 

Further on the possibility that the Court should find that 
it had jurisdiction to adjudicate this dispute but felt bound 
to consider that the Nevada decree was in full force and 
effect, Appellant further contended that certain circum¬ 
stances pertaining to the minor child had altered and by 
reason of the change she was entitled to have this Court 
enter a decree in her favor. To these contentions Appellee 
pointed out that the question of changed circumstances 
made no difference if the District Court did not have juris¬ 
diction under its general equity powers to decide this dispute 
but that apart from that point Appellant in her pleadings 
had hot alleged any material changes and that any minor 
changes that she may have alleged by affidavit fell within 
the rule of Rosenberger vs. Rosenberger, 68 App. D. C. 220, 
95 Fed. 2nd 349, wherein the Court refused to take jurisdic¬ 
tion because the changes alleged were not sufficiently mate¬ 
rial. This contentions is treated under Point III below. 

Finally Appellant contended that even though she could 
not recover under her agreement and even if the Court had 
no general equity powers sufficient to provide relief that 
nevertheless her child could bring an action against his 
father for support or to recover on the theory that the 
money spent was for necessaries, or if this were not the 
case the child could enforce the agreement through his 
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mother as a third party beneficiary. The argument on this 
point is set out under Point IV below. 

POINT I 

Insofar as this action is for future maintenance of ap¬ 
pellant’s minor child it is not maintainable under the gen¬ 
eral equity powers of the Court. 

I. 

Jurisdiction of this Court is not sought to be invoked 
under the maintenance statute Title 16, Section 415 of the 
District of Columbia Code (1940) but under Title 11, Section 
306 which vests in the District Court jurisdiction over law 
and equity cases generally and Title 16, Section 301 which 
is the section in connection with attachments before judg¬ 
ment. Furthermore in her complaint Appellant expressly 
says that she invokes the aid of the Court under its general 
equity jurisdiction (See Appellant’s App. p. 3-4) and not 
under any statute. In her affidavits attached to her oppo¬ 
sition to Appellee’s motion for summary judgment, Ap¬ 
pellant attempted to lay a foundation to argue that perhaps 
the maintenance statute could be invoked. Inasmuch, how¬ 
ever, as the motion for summary judgment searches the 
record in the same manner as a general demurrer and the 
record includes only the pleadings and such properly 
pleaded affidavits as are in furtherance and in support of 
the complaint, 

Sullivan vs. Wisconsin, 213 Wis. 185,251 N.Wstrn 251, 

the Appellant’s variance in her affidavits need not be re¬ 
garded. In any event it is respectfully contended by Ap¬ 
pellee that there is no basis for relitigating this suit in the 
District Court for the District of Columbia under its gen¬ 
eral equity jurisdiction. Appellant has presented no case 
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proving her right to such relief under the general equity 
powers but on the contrary all the cases she relies on are 
brought in connection with some statute. The case of 

Tollman vs. Tollman, 1 App. D. C. 299, 

was brought before the adoption of the D. C. code section 
on maintenance. In that case Justice Alvey rested the 
Court’s jurisdiction on the Maryland maintenance statute 
which was substantially’ similar to that which was later 
enacted in the Code for the District of Columbia and 
awarded alimony pendente lite which was not expressly 
authorized by that statute. The action in the case of 

Lesh vs. Lesh, 21 App. D. C. 375, 

was brought under D. C. Code maintenance statute and 
awarded maintenance pendente lite on the authority of 

Tollman vs. Tollman above, 

Appellant also cites in support of her right to invoke the 
general equity jurisdiction, the case of 

Rhodes vs. Rhodes, 36 App. D. C. 461. 

This case was under the D. C. Code maintenance statute 
(now Title 16, Sec. 415). In this case after a wife obtained 
an order for separate maintenance in the District of Colum¬ 
bia her husband sued for divorce in Virginia and obtained 
a decree based on publication. Thereafter he stopped paying 
under the maintenance order and in defense to an action 
brought by the wife to enforce the maintenance decree the 
defendant pled the Virginia decree in bar. The Court held 
that the Virginia decree must be given full faith and credit. 

The case of 

Howard vs. Howard, 72 App. D. C. 145,112 Fed. 2nd 
44. 
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was also brought under the maintenance statute and main¬ 
tenance pendente lite was denied the wife and granted to a 
child. An analysis of these cases discloses that they do 
not support that this Court has jurisdiction under its gen¬ 
eral equity powers to entertain a separate action for sup¬ 
port of a minor apart from the maintenance or divorce 
statutes but rather that in actions brought under these stat¬ 
utes in some instances relief pendente lite has been afforded 
though not expressly authorized by the statute. 

Appellant also urges in support of her contention the 
case of 

Wedderburn vs. Wedderburn, 46 App. D. C. 149 
(1917). 

The decision in this case considered alone might give some 
comfort to the Appellant since in form it was a suit by a 
child through its mother as next friend against the father 
for support. Before this petition was brought the wife 
had brought a maintenance action and obtained a decree in 
the District of Columbia which was acquiesced in by the 
father. Later he obtained a divorce in Virginia but con¬ 
tinued maintenance payments for several years, then 
stopped. The lower Court found the father in contempt 
for failure to pay maintenance. The upper Court in an 
opinion by Justice Robb upheld the lower Court (this case 
is distinguishable from the present case on a number of 
grounds and among them on the ground no maintenance 
order was obtained in the District of Columbia before the 
Nevada decree and in the Nevada decree there was pro¬ 
vision for the support of the child). The case of Wedder¬ 
burn vs. Wedderburn is, however, further redefined and 
limited if not overruled by the case of 

Rapeer vs. Colpoys, 66 App. D. C. 216, 85 Fed. 2nd 
715, 
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Justice Stevens delivered the opinion of the Court in that 
case. Justice Robb dissented apparently on the ground 
that he considered the decision overruled Wedderburn vs. 
Wedderburn. In regard to Wedderburn vs. Wedderburn, 
Justice Stevens said: 

“Appellees urge Wedderburn vs. Wedderburn, 46 
App. D. C. 149. In that case a wife secured a mainte¬ 
nance decree in the Supreme Court of the District of 
Columbia for support of a minor child. Afterwards, 
the husband obtained a divorce in Virginia. Still later 
the wife, as next friend of the child, but nevertheless 
in the original District of Columbia proceeding ob¬ 
tained an order increasing the amount of the mainte¬ 
nance and adjudging the father in contempt for failing 
to make payment of the original amount. We think the 
case distinguishable. 'While Section 75 was not referred 
to in the case, it was then a part of the District of Co¬ 
lumbia Code and therefore warranted the decision for 
the reason that the original decree was prior to the di¬ 
vorce and was, therefore, within the terms of Section 
75, in favor of a wife and against a husband.” 

In this; case the Court construed the maintenance statute 
and held that action under it could only be brought by a 
wife against her husband and not by a divorced wife against 
her former husband. 

From an examination of the cases referred to above it 
will be seen that Appellant has cited no case which holds 
that under general equity powers of the Court a mother may 
sue her former husband for support of her minor child and 
certainly no case where such an action is brought at a time 
when the former husband is performing his obligations 
under an existing decree. 

POINT II 

Appellant contends that if the Agreement is void as 
against public policy so is the decree but this is not an ac- 
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curate statement of the law. On this subject Ruling Case 
Law deals with the questions as follows—Vol. 15, p. 916, 
pp. 395. (Judgments): 

“JUDGMENTS CONTRAVENING PUBLIC POL¬ 
ICY. The judicial proceedings of a State are not sus¬ 
ceptible of control or limitation by other states to the 
extent to which contracts are. A contract made in one 
state, to be performed in another, whose public policy 
it contravenes, need not be enforced by its courts; but 
the law of another state or judgment of its courts stands 
upon a higher footing. The Courts of one state cannot 
refuse to respect the decision of the courts of another 
state because it is founded upon a law which does not 
obtain in the former state. A judgment of a sister state 
is entitled to respect and full faith and credit in other 
states, however different the law might be, and even 
though it were contrary to the public policy of the lat¬ 
ter.” (Citing Roller vs. Murray, 71W. Va. *161, 76 S. E. 
172 and Note LRA, 1915 F. 984). 

Furthermore a judgment is not open to collateral at¬ 
tack on the ground of collusion. 

R.C.L. Vol. 9, p. 456 and 7. 

“The general rule that a judgment or decree is not 
subject to collateral attack for irregularties not affect¬ 
ing the jurisdiction of the court applies in divorce ac¬ 
tions, even though the judgments and decrees were 
entered on default. A default judgment is not rendered 
subject to collateral attack by premature entry of the 
default, or by failure to enter a formal order pro con- 
fesso. Nor can the decree be so attacked for want of 
findings or because the decree is broader than the court 
was authorized to order, or for misnomer consisting of 
the addition of a middle name. It is also settled that 
judgments or decrees of divorce rendered with the con¬ 
sent or collusion of the parties are not subject to col¬ 
lateral attack by either party.” (Citing Hamilton vs. 
McNeill, 150 Iowa 470,129 N. W. 480 and Notes 60 LRA, 
301, 305, 51 LRA (N. S.) 535 Ann. Cas. 1915, B 430). 
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In this case the Court had unquestionable jurisdiction of 
the parties and of the subject matter and the judgment is in 
full force and effect in the State of Nevada. Under these 
circumstances it is entitled to full faith and credit. 

Williams vs. No. Carolina, 317 U. S. 287, 87 Law Ed. 

189. 

The above case overrules Haddock vs. Haddock. 

In the William case Mr. Williams, a resident of No. Caro¬ 
lina married and lived with his wife in No. Carolina for 
over twenty years. Mrs. Hendrick, also a resident of No. 
Carolina, married a No. Carolina man and lived there 
twenty years. Both went to Nevada in 1940 and stayed at 
an auto camp and filed suits for divorce, both suits were 
filed by the same lawyer and on identical grounds. Both 
divorces were granted on service by publication only. Upon 
the granting of the divorces the parties married one 
another and immediately returned to No. Carolina to live. 
They were arrested and tried for bigamy and defended on 
the ground that their previous marriages had been lawfully 
dissolved by the Nevada decrees. The lower court in¬ 
structed the jury that under the circumstances they need 
not give full faith and credit to the Nevada decrees, and the 
parties were convicted and ultimately appealed to the Su¬ 
preme Court of the United States. The Supreme Court 
held that the Nevada decrees must be given full faith and 
credit, and Justice Frankfurter in his concurring opinion 
said: 87 Law Ed. p. 199. 

“As the Court’s opinion shows, it is clearly settled 
that if a judgment is binding in the state where it was 
rendered, it is equally binding in every other state.” 

If the decree of the Nevada court must be given full faith 
and credit, it is clear that the Plaintiff cannot invoke the 
jurisdiction of this Court on the maintenance statute Title 
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16, Sec. 415 of the D. C. Code (1940) for only a “wife” can 
bring action under this statute. Rapeer vs. Colpoys, supra, 
66 App. D. C. 296, 85 Fed. 2nd 715. 

In any event Appellant would be estopped from attacking 
her own decree. This is now the settled practice of the Dis¬ 
trict of Columbia as the following authorities bear out. 

Curry vs. Curry, 65 App. D. C. 47, 79 Fed. 2nd 172. 

In that case a wife entered into a property settlement agree¬ 
ment with her husband and went to Reno, Nevada and there 
obtained a divorce. The husband remarried and his former 
wife finding herself unable to obtain satisfaction of judg¬ 
ment which she obtained against him under their agreement 
sought to obtain a divorce in the District of Columbia on the 
theory that she had been coerced into obtaining a Nevada 
divorce and that in any event she was not properly domiciled 
in Nevada and consequently a fraud had been practiced 
upon the Nevada Court. In discussing this situation the 
Court said: 

“Where a party litigant has invoked the jurisdiction 
of the Court and the other party has voluntarily ap¬ 
peared and submitted thereto, it is not consonant with 
the ordinary conception of justice for another Court to 
countenance an attempt to repudiate that jurisdiction, 
particularly, when such attempt involves considerable 
sums of money expended and the unsettlement of do¬ 
mestic relations created under color of the judgment. 
Loud vs. Loud, 129 Mass. 14; Chapman vs. Chapman, 
224 Mass. 427,113 N. E. 359, L.R.A. 1916 F., 528; Parm- 
alee vs. Hutchins, 238 Mass. 561, 131 N. E. 443; Kauf¬ 
man vs. Kaufman, 177 App. Div. 162, 163 N.Y.S. 556; 
Kelly vs. Kelly, 118 Va. 376, 87 S. E. 567; Harding vs. 
Harding, 198 U. S. 317,25 S. Ct. 679,49 L. Ed. 1066.” 

This principal has been further discussed and established 
under the following cases. 

Garman vs. Garman, 70 App. D. C. 4,102 F. 2nd 272, 

Goodloe vs. Hawk, 72 App. D. C. 287,113 Fed. 2nd 753. 
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There is also a comprehensive note on this point in ALB, 
Vol. 122 p. 1321 and following. 

POINT m 

Appellant contends in paragraph II, page 10 of her brief 
that the Nevada decree could not preclude this Court from 
taking into consideration changed circumstances and condi- 
tions which have arisen since the date of the entry of the 
decree in Nevada and if they warrant it, modifying the de¬ 
cree. Consequently the Nevada decree is not res adjudicata 
in this case. In support of this contention Appellant cites 
the case of 

Cook vs. Cook, 135 Fed. 2nd 945, 75 Law Rep. 940. 

In the first place this case came up and was before the Court 
on a writ of habeas corpus and not under the general equity 
jurisdiction of the Court. Apart from that distinction it 
was a case in which the mother and children were domiciled 
and living in the District of Columbia whereas in this case 
mother and child are non-residents. In addition to these 
distinctions the evidence showed a change of circumstances, 
affecting the welfare of the children, which had occurred 
since the decree in the Court of New York had been passed 
and these changed circumstances, the Court felt, warranted 
a new decree. Certainly the case of 

Cook vs. Cook, supra, 

did not intend to overule that of Rosenberger vs. Rosen- 
berger, supra, 68 App. D. C. 220, 95 Fed 2nd 349. 

The facts in this latter case are as follows: 

Under a decree in No. Carolina a child was awarded sup¬ 
port from her father. The child and the mother were resi¬ 
dents of No. Carolina but by February, 1937 the father had 
become a resident of the District of Columbia. During this 
year the child by her mother as next friend filed a bill in 
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the District Court of the District of Columbia praying that 
her father be required to show cause why he should not pay 
an increased amount for her support and education. To 
this bill the defendant moved to dismiss and upon the lower 
Court, overruling the motion this Court allowed a special 
appeal. In its opinion this Court said: 

“The liability of the father to support his minor child 
is not involved in this appeal, the sole issue being 
whether the Courts of the District may exercise juris¬ 
diction over a cause involving the same subject-matter 
and the same parties as were involved in the North 
Carolina cause, and over which that Court by its decree 
specifically retained jurisdiction. 

“ (1) The general rule is that the authority of the court 
which first takes control of the subject-matter of litiga¬ 
tion continues until it has finally and completely dis¬ 
posed of the matter, and no court of coordinate author¬ 
ity is at liberty to interfere with its action. Frazier vs. 
Frazier, 61 App. D. C. 279, 61 F. 2nd 920, and cases 
there cited. See also, Michigan Trust Co. vs. Ferry, 228 
U. S. 346,33 S. Ct. 550, 57 L. Ed. 867; Slack vs. Perrine, 
9 App. D. C. 128,153. Cf. dissenting opinion by Stone, 
J., Yarborough vs. Yarborough, 290 U. S. 202, 213, 54 
S. Ct. 181,185, 78 L. Ed. 269, 90 A.L.R. 924. 

“(2) Therefore, by retaining the cause for further 
orders, the No. Carolina court maintained its jurisdic¬ 
tion over the parties and subject-matter of the proceed¬ 
ing. It had authority to modify existing orders or enter 
new ones, respecting the support and care of the appel¬ 
lee, and to enforce such orders. The removal of the 
father’s residence to the District of Columbia and the 
appellee’s action in filing suit there did not oust the 
North Carolina Court of its jurisdiction. Slack vs. 
Perrine, supra, 9 App. D. C. 128, at page 155. See also, 
Michigan Trust Co. vs. Ferry, supra; Burrowes, vs. 
Burrowes, 64 App. D. C. 392, 78 F. 2nd 742. 

“ (3) There is a well recognized exception to the gen¬ 
eral rule, however, in cases involving the custody of 
infants, namely, that where an infant is physically 
within the jurisdiction of a court of another state, that 
court will extend its arms to protect it from injury and 
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contamination, even to the extent if, necessary, of tak¬ 
ing it from the custody of guardian or parent. Slack 
vs. Perrine, supra, 9 App. D. C. 128, at pages 154, 160; 
Heavrin v. Spicer, 49 App. D. C. 337, 265 F. 977; Bur¬ 
rowes vs. Burrowes, supra; Church vs. Church, 50 App. 
B. C. 237, 270 F. 359; Laumeier vs. Laumeier, 237 N. Y. 
357, 365,143 N. E. 219, 221, 32 A.L.R. 654. The rule is 
stated in Restatement, Conflict of Laws (1934) pp. 148, 
as follows: ‘In any state into which the child comes, 
upon proof that the custodian of the child is unfit to 
have control of the child, the child may be taken from 
him and given while in the state to another person. 7 

“(4) The appellee relies upon the exception just 
noted, but it has no application in this case. It is true 
that in our earlier decisions we have said that when 
the matter of custody has been adjudicated by the court 
of another jurisdiction, it is necessary—in order to 
warrant the taking of jurisdiction by the courts of the 
District—that the circumstances which existed at the 
time of such adjudication should have changed. Church 
vs. Church, Burrowes vs. Burrowes, Heavrin vs. Spicer, 
all supra. We did not rule, however, that when ever 
the circumstances should have changed, the court which 
had first taken control and still retained it should be 
ousted of its jurisdiction. 

“The statements which appear in the earlier cases 
had in mind exceptional circumstances, involving fitness 
of the custodian or otherwise threatening immediate 
danger to the life, health, morals or welfare of the 
child and calling for emergency action by the courts of 
the District—on the theory that the courts of first con¬ 
trol were powerless to afford the protection which was 
immediately necessary, and that the child being at least 
temporarily in the District, the courts there were the 
proper tribunals to act for her protection. See Hart¬ 
man vs. Henrv, 280 Mo. 478, 217 S. W. 987; Calkins vs. 
Calkins, 217 Ala. 378,115 So. 866. # * * 

“The only changes in circumstances which have oc¬ 
curred in the instant case are that: (1) the child is ap¬ 
proximately three years older; (2) she is now attending 
school and her expenses have increased; (3) the income 
of her father, the appellant, has increased making it 
possible for him to pay a larger amount toward her 
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support; and (4) the residence of her father has been 
changed to the District of Columbia. The first three of 
these changes are exactly the kind of changes in cir¬ 
cumstances which were probably and properly antici¬ 
pated by the North Carolina Court when it retained 
the cause for further orders. 

“The fourth change is the exact one which makes 
necessary the rule requiring that courts of other jur¬ 
isdiction must not interfere with the matter in litiga¬ 
tion so long as it is in the control of the court which 
first took jurisdiction. 

“There is nothing in the circumstances as they now 
exist which calls for the intervention of the District of 
Columbia Court. The child does not live in the District. 
On the contrary, she states in her bill that she is domi¬ 
ciled and resides in North Carolina. There is no ques¬ 
tion of the fitness of her mother to act as her custodian 
and no request is made for change in custody. In fact, 
the mother appears herein as next friend and as the 
initiator of the present proceedings. There is nothing 
which suggests that the child is in danger of contam¬ 
ination, or that her welfare is threatened in any way, 
except as it may appear that her needs are greater and 
that her father should increase his contribution to her 
support. There is nothing to suggest that this cannot 
be achieved, if necessary and proper, by petition to 
the North Carolina Court, or that the appellant will fail, 
in any measure, to comply with the proper order of that 
court. * * *” 

Compare the allegations of change made in the affidavit in 
this case and it becomes apparent that the changes alleged 
in the above case were greater than in the instant case and 
yet this Court held they ■were not sufficient to invoke the 
jurisdiction of the Court, particularly when the child as 
here was not in or a resident of the District of Columbia. 

The case of Boone vs. Boone, 76 U. S. App. D. C. 399 cited 
by Appellant arose as a result of an action taken by a wife 
in North Carolina to obtain a divorce. Personal service 
was had on the defendant and he swore that he was a resi¬ 
dent of North Carolina. Whereupon the Court entered an 
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order giving custody of their two minor children to the 
wife. Throughout the whole proceedings the husband had 
the two minor children in the'District of Columbia. The 
wife brought in the District of Columbia a habeas corpus 
proceeding against the husband demanding custody of the 
children pursuant to the decree of North Carolina. The 
Court held that it would have to give full faith and credit 
to the decree of North Carolina and turned the children 
over to the mother. The Court said: 

“The North Carolina Court did determine what the 
children’s welfare required at the time when the court 
acted. That determination has an evidential bearing 
on the ultimate question before the District Court; and 
tlie effect of res adjudicata may well be given to that 
determination.” 

This case emphasizes the principal for which the defendant 
is contending since it appears that even in a habeas corpus 
case wherein the Court has expressly been given jurisdic¬ 
tion to decide questions of custody that even there the Court 
will not take jurisdiction of children even when they are 
within the bounds of the District of Columbia, unless sub¬ 
stantial change has occurred affecting the safety, morals and 
welfare of the children since the rendition of the foreign 
decree. 


POINT IV 

Generally speaking a minor by his next friend may bring 
any action necessary for the protection and preservation 
of his rights but a minor cannot bring an action for sup¬ 
port against his father. To permit an action by a child 
against his father for support has long been considered 
against public policy in many states. 

In the case of 

Rawlings vs. Rawlings, 83 So. 146, 7 ALR 1259,1262, 


21 


a child attempted to bring such a suit against his father and 
the jurisdiction of the Court to entertain the same was chal¬ 
lenged. In that suit the court said: 

“We are not justified in enlarging the jurisdiction 
of chancery beyond that indicated by the statute, and 
in opening the door of the courts to any unruly or dis¬ 
obedient child who may complain at either the amount 
of kind of support and maintenance provided by the 
father. The same reasons that led the court to the con¬ 
clusion reached in Hewlett vs. George, 68 Miss. 703, 13 
L.R.A. 682, 9 So. 885 are persuasive here. ‘The repose 
of families and best interests of society forbid ’ any 
such action. If the chancellor can fix in advance the 
amount of support each dissatisfied child must receive, 
then is parental authority superseded by judicial fiat, 
parental discipline swept away by self-assertion and 
disobedience on the part of children, and the integrity 
of the home, the corner stone of society, is undermined.” 

The cases of 

Huke vs. Huke, 44 Mo. App. 308, 

Hooten vs. Hooten, 168 Ga. 86,143 S. E. 373, 

are also to the same effect. 

This matter was finally passed on by the Supreme Court 
of the United States in the case of 

Yarborough vs. Yarborough, 290 U. S. 202, 78 Law 
Ed. 269 (1933). 

In this case a child attempted to sue his father through his 
mother as next friend for support. The action was brought 
in So. Carolina. The father defended on the ground that 
an absolute divorce had-been granted him in Georgia and 
that the decree provided that a lump sum settlement be paid 
to his former wife for her support and that of his minor 
child. The child contended that all this had been spent im- 
providently by her mother and that she was in dire need. 
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In discussing the legal rights of the child to bring this ac¬ 
tion against her father the Court said, p. 275: 

‘‘It is contended that the Georgia decree is not bind¬ 
ing upon Sadie because she was not a formal party to 
the suit, was not served with process and no guardian 
ad litem was appointed for her therein. In Georgia 
as elsewhere the property right of a minor can ordi¬ 
narily be effected by legal proceedings only if these re¬ 
quirements are complied with. But the obligation im¬ 
posed by the Georgia law upon the father to support his 
minor child does not vest in the child a property right. 
This is shown by the fact, among other things, that 
the minor cannot maintain in his own name, or by 
guardian ad litem or by next friend a suit against his 
father to enforce the obligation. The provisions which 
the Georgia law makes for permanent alimony for the 
child during minority is a legal incident of the divorce 
proceedings. As that suit embraces within its scope 
the disposition and care of minor children, jurisdiction 
over the parents confers eo ipso jurisdiction over the 
minor’s custody and support. Hence, by the Georgia 
Law, a consent (or other) decree in a divorce suit, fixing 
permanent alimony for a minor child is binding upon it, 
although the child was not served with process, was 
not made a formal party to the suit, and no guardian 
ad litem was appointed therein.” 

In addition to Appellant’s contention that a child through 
its ilext friend can bring an action against its father for 
support, Appellant also contends that an action may be 
brought against a father for necessaries. Let us consider 
Appellant’s argument on the point further. Appellant cites 
no case which provides a precedent for any such action nor 
do the present circumstances support the usual require¬ 
ments for a suit against a father on the grounds of neces¬ 
saries. Such a suit proceeds on the theory that the money 
was advanced for the benefit of the child on an implied 
agreement that the father would pay for the same. In this 
case the child did not advance the money nor could there 
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have been any implied agreement with the father to repay 
the same because the father was doing all he was obliged 
to do under the order of the Nevada Court. 

Under this same point Appellant contends that a child 
may bring an action against his father as third party bene¬ 
ficiary under an agreement between his mother and his 
father even though the agreement is admitted to be void 
and against public policy as between mother and father. To 
support this proposition she cites no authority whatsoever 
and it is respectfully submitted that an agreement which 
is void as against public policy is void for all purposes and 
that the child’s rights have been safeguarded by the Nevada 
decree, which made provisions for the child. 

CONCLUSION 

It is respectfully submitted that for the foregoing reasons 
the District Court was obliged in the furtherance of justice 
and in properly applying the law to grant Appellee’s mo¬ 
tion for Summary Judgment and hence the judgment of 
the District Court should be affirmed. 

Arthur G. Lambert, 

218 Munsey Building, 
Washington, D. C., 

Attorney for Appellee. 


